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ADMISSION TO THE PRACTICE OF LAW IN THE 
COURTS OF WISCONSIN 


A person may not practice as an attorney in any court of record 
of Wisconsin unless he has first obtained a license. Wis. Stat. sec. 
256.30. He may be admitted or licensed to practice as an attorney 
in courts of record only upon taking an oath, sec. 256.29, before 
the supreme court, after having qualified in one of three ways. 
Sec. 256.28. These ways are: (1) by having been admitted to prac- 
tice in the court of last resort of any other state and having actually 
practiced in that state during five of the eight preceding years; (2) 
(if a citizen of the United States) by passing, after at least three 
years of law study, an examination conducted by the board of bar 
examiners; (3) by graduating from the law department of the Uni- 


versity of Wisconsin. In either of the latter cases the oath may be 
administered by a supreme court justice if the court itself is not in 
session. Residence in Wisconsin, good moral character, and major- 
ity,? are required of all would-be lawyers. 

What is the origin of these limitations on admission to the prac- 
tice of law, of these standards requisite to entering upon attorney- 
ship? 





4Practice in justice courts is not restricted. 

Practice in United States courts is subject to national regulation. Actually 
each federal district court admits to practice any person entitled to practice in 
the state courts or in any other federal court. 

Every person has a constitutional right to prosecute or defend his suit him- 
self. Wis. Const., art. VII, sec. 20. 

Competent attorneys, usually attorneys from other states, are customarily al- 
lowed to appear in behalf of any person already represented by an admitted at- 
torney. This privilege is not based on statute, nor even embodied in any rule 
of court, and lies wholly within the discretion of each court. “No license to 
practice here is necessary or proper for that purpose; the usual and proper 
practice being to grant leaves ex gratia, for the occasion.” Motion to Admit Mos- 
ness, 39 Wis. 509, 511, 20 Am. Rep. 55, 57 (1876). 

*There is no express requirement that graduates of the law school be of age 
or of good character. But the law degree of the university is conferred only on 
such persons. UNIverRSITY CATALOG, 1925-6, p. 298. 
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Wisconsin’s history under the Anglo-American legal system—the 
organization of territorial government under the Ordinance of 1787 
is an apt point of departure—is divisible into two periods. The first 
three-score years and ten, up to the Civil War, are marked by legis- 
lative see-sawing between control and decontrol; the second period, 
now of equal length, by an increasingly steady development of stat- 
utes restrictive of practice, strongly supported since 1903 by rules 
of the supreme court. From statehood (1848) up to 1885 we find 
some discord between legislative and judicial policy, and doubt as 
to the authority of the two departments of government; since 1885 
there has been complete cooperation. For the purpose of this article, 
chronological divisions at 1848, 1885, and 1903 seem most ap- 
propriate. 


I. THe Terriror1aL Era (to 1848) 


The government of the Northwest Territory was at first entrusted 
by Congress to a governor (Gov. Arthur St. Clair was himself a 
Pennsylvania judge) and judges. Acting in their legislative capa- 
city, they first regulated the practice of law—this matter was one 
which naturally never occupied the central organs of the United 
States—by a statute of August 1, 1792, being chapter 10 of the “laws 
passed in the territory of the United States northwest of the River 
Ohio, from July to December, one thousand seven hundred and 
ninety-two.” This statute required of every candidate “good moral 
character,” political loyalty, and the passing of “an examination of 
his professional abilities before one or more of the territorial judges.” 
There is no evidence whether the statute was actually enforced—es- 
pecially in the area now Wisconsin. It was repealed in 1795, and 
no rules, or at least none of a legislative character, existed till the 
first general assembly convened. One of its first enactments, chap- 
ter 8, dated October 28, 1798, is a surprisingly detailed regulation 
of the legal profession, which forbade practice without the license 
of the governor, to be granted only upon certificate of two or more 
judges of the general court, which certificate in turn was obtainable 
only upon examination to be granted solely upon the presentation of 
proof of good moral character and four years of law study in a 
practitioner’s office within the territory. But this attorney’s license 
was only a first step, for “no attorney .... shall be suffered to 
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make motions, take rules, or plead in the general court, until he hath 
undergone an examination on the theory of law, and shall have been 
admitted to the counsellor’s degree . . . .; nor shall such examination 
be granted until the expiration of two years from the day on which 
the applicant subscribed the roll of attornies.” Lawyers of other 
states might, however, without further study, “be admitted to an 
examination for the degree of an attorney at law” or counsellor at 
law. 

In 1800 when Indiana Territory (including modern Wisconsin) 
was set off, a definite period of preparation for law practice seems to 
have been required in fourteen out of the nineteen states or or- 
ganized territories. But almost immediately the requirement was 
abolished in both segments of the Northwest Territory; in Indiana* 
in 1801 and in Ohio in 1802.* 

Wisconsin was within Illinois Territory from the creation of 
Illinois in 1809 till it became a state in 1818, when Wisconsin was 
transferred to Michigan Territory, of which it formed part till 1836, 
when, Michigan attaining statehood, the Territory of Wisconsin 
was created. During the first quarter of the nineteenth cen- 
tury there is no accessible evidence of bar admission rules 
applying to Wisconsin.* But in 1827 the Michigan legislature 
passed a law requiring three years of law study before examination 
for admission as “attorney and counsellor at law.” It authorized 
in 1829 that not more than one year, and in 1833 that any amount, 
of law school study might be counted toward this period. Admis- 
sion to all courts was granted by the supreme court or any circuit 
court. 

This Michigan law of 1833 was in force when the first legislative 





4Indiana is today the only state having no educational requirements for admis- 
sion to the bar. Constitution (1851), art. 7, sec. 21. The constitution can not 
be amended without the favorable vote of a majority of electors, that is, a 
majority at least of persons voting in that election. Art. 16 sec. 1. In re Boswell, 
179 Ind. 292, 296, 100 N.E. 833, 834 (concerning one of several attempts to amend 
art. 7, sec. 21). 

‘Training for the Public Profession of the Law, Bulletin Fifteen of the Carne- 
gie Endowment for the Advancement of Teaching, p. 86. The Ohio Constitution 
of 1802, Schedule, sec. 4, continued in force the existing laws of the Northwest 
Territory, not inconsistent therewith, with the single exception of so much of 
the legislation affecting admission to the bar “as relates to the term of time 
which the applicant shall have studied law, his residence within the territory, 
and the term of time which he shall have practiced as an attorney-at-law before 
he can be admitted to the degree of a counsellor-at-law.” 
‘My investigation of the period before 1836 is not exhaustive. 
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assembly of the Territory of Wisconsin forgathered in 1836;° for 
by the organic act of Congress of April 20, 1836, 5 Stat. at L. 10, 
sec. 12, the existing laws of the Territory of Michigan remained in 
force subject to alteration by the governor and legislative assembly 
of Wisconsin. 

On December 6, Governor Dodge approved the first Wisconsin 
statute, Act 24 of 1836, concerning admission to the practice of 
law. This statute reduced the term of preparatory professional 
study to two years; yet it was more exacting than any later statute 
up to 1885. The cynic may well smile, for after a long swing to- 
ward opening the practice to every layman, we have come back now 
to where we started ninety years ago. All the provisions of the 
present sec. 256.28 may be found in simpler form in Act 24 of 
1836. Here we find requirements of citizenship, residence, age, 
character, and professional study; admission by the supreme court 
to all courts; provision for disbarment. Here is the statute: 


Whenever any person shall apply to any judges of the supreme 
court to be admitted as an attorney or counsellor at law, and _ shall 
satisfactorily shew to said judge, that he shall be actually residing 
within this Territory, and shall have resided within the same for three 
months immediately preceding the date of such application, and is of 
good moral character, and possesses the requisite knowledge of the 
science and practice of law, the said judge may grant to such appli- 
cant a license to practice in any and all courts of record within this 
Territory: Provided, That any person admitted to practice as an at- 
torney or counsellor at law, pursuant to the provisions of this act, 
shall be liable to have his name stricken from the roll of counsel- 
lors and attornies of any of said courts by order of the respective 
judges thereof, for any misdemeanor or infamous crime: And provided, 
That the Judges shall not examine or admit any person to practice 
as attorney or counsellor in any court within this Territory, who is not 
a citizen of the United States, of the age of twenty-one years, and 
who does not satisfy the said judges that he has diligently pursued 
the study of law for at least two years in the office of some reputable 
practitioner in this Territory or in the United States, or that he has 
attended at some approved law school or university, where legal studies 
form a part of the academic course of instruction, a course or courses 
of legal lectures for a time not less than one year, and the residue 
of the time of the said two years with some practitioner as aforesaid. 


This law was in force about two years. Some time in the winter 
of 1838-9 it was repealed, Statutes of Wisconsin, 1839, p. 405, 1. 


*Training for the Public Profession of the Law, p. 84 and 245. 
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10; and supplanted by “an act concerning the admission of attor- 
neys at law,” ibidem, p. 346, which reads: 


Whenever any person shall apply to any of the district courts, or 
to the supreme court to be admitted to practice therein as an attorney, 
and shall show satisfactorily to such court, that he is a resident of the 
territory, and is of good moral character and possesses the requisite 
knowledge of the science and practice of law, the judge or judges 
thereof may grant to such applicant a license to practice in the said 
courts respectively, in which he or they may preside. Provided, That 
nothing herein contained shall be so construed as to preclude the 
judge or judges of either of said courts from granting special authority 
to attorneys or counsellors, residing without this territory, to practice 
in particular cases when any application may be made for that pur- 
pose. 


There was no furtiier legislation during the territorial period. 


Il. THe ConstiTuTION 


Our constitution, adopted in attaining statehood in 1848, contains 
no reference to qualifications for the bar. It continued territorial 
laws in force till altered. Article XIV, sec. 2. 

Under the constitution’ there may be doubt as to where—whether 
in the courts (or the supreme court) or in the legislature—the power 
resides to restrict the practice of the law to persons specially quali- 





'The sections possibly significant were and are: 

Art. IV, sec. 1. “The legislative power shall be vested in a senate and assem- 
bly.” 

Art. VII, sec. 2. “The judicial power of this state, both as to matters of 
law and equity, shall be vested in a supreme court, circuit courts, courts of 
probate, and in justices of the peace. .... ” 

Art. VII, sec. 3. “The supreme court... shall have a general superintending 
control over all inferior courts ..... ” 

In Seiler v. State, 112 Wis. 293, 300, 87 N.W. 1072, 1074 (1901), the supreme 
court says: “The term ‘superintending control’ then [before the constitution was 
adopted] had a well-defined meaning, and it and none other was carried into 
the constitution . ... The power of superintending control, as has been de- 
cided and before indicated, has to do only with controlling inferior courts in 
the exercise of their jurisdiction by the use of instruments mentioned specifically 
in the constituticn or authorized thereby; the same or similar means by which, 
before the adoption of our system, that power was exercised by the king’s 
court [King’s Bench] under the English system of jurisprudence.” In State 
ex rel Smith v. Superior Court, 170 Wis. 385, 388, 175 N.W. 927, 928 (1920) 
the court announces that, “The superintending control vested in the supreme 
court is identical in its nature with the supervisory control given circuit courts 
over inferior tribunals [by Art. VII, sec. 8],” which is a grant of jurisdiction 
whose “function is (a) to compel inferior tribunals to act within their jurisdic- 
tion; (b) to prohibit them from acting outside their jurisdiction; and (c) to 
reverse their extra-jurisdictional acts.” 
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fied ;* but that the state through some agency has this power is clear ;’ 
and actual dominance of the legislature in Wisconsin, both before 
and after 1848, is now tactfully tempered by its express direction, 
in the case of candidates for admission by way of examination, that 
“the supreme court shall, from time to time, make and adopt such 
rules and regulations relating to the qualification of applicants for 
examination, the course of study to be pursued by such applicants, 
and the standard of acquirements of such applicants to entitle them 
to admission to the bar, as such court may deem necessary or desir- 
able.” Sec. 256.29 (6). 


III.. Tue PeErtop or AFFIRMATIVE LEGISLATION AND CONSERVATIVE 
Courts (1848-1885) 


The state legislature first put its finger into the pie in 1849 by open- 
ing the bar to all decent citizens regardless of training or ability. In 





Art. VII, sec. 20. “Any suitor, in any court of this state, shall have the 
right to prosecute or defend his suit either in his own proper person, or by 
an attorney or agent of his choice.” In Cobb v. Judge, 43 Mich. 289, 5 N.W. 
309 (1880), it was argued that an identical provision in the Michigan constitu- 
tion of 1850 (not found in the earlier constitution of 1836), Art. VI, sec. 24, 
prevented the exclusion of a disbarred attorney from practice when he appeared 
as “agent” of certain litigants. But the Michigan court declared that the words 


agent and attorney as here used were synonymous. Likewise it was held in~ 


Harkins v. Murphy, 51 Tex. Civ. App. 568, 112 S.W. 136 (1908), that the con- 
stitutional right to be heard “by himself or counsel or both” (Texas Constitution, 
art. I, sec. 10) does not authorize representation by other than a licensed attorney. 
The question has not come up in Wisconsin, but long usage and the Michigan 
precedent would surely outweight the strong historical grounds for asserting that 
the Michigan court was wrong. See Training for the Public Profession of the 
Law, p. 85. 

8The constitutional question has in most states been settled in theory as well 
as in practice in favor of the legislature. See Re Applicants for License, 143 
N. C. 1, 55 S. E. 635 (1906), and annotaticns to report of this case in 10 Ann. 
Cas. 187, and 10 L. R. A. (N.S.) 288. That the power is judicial is maintained by 
Andrew A. Bruce, “The Judicial Prerogative and Admission to the Bar,” 19 
Inurnots Law Review 1 (1924). See also, “The courts’ Power over Admission 
and Disbarment,” by Leon Green, 4 Texas Law Review 1 (1925). The most recent 
pronouncement in Wisconsin on this question is found in Vernon County Bar 
Association v. McKibbin, 153 Wis. 350, 354, 141 N.W. 283, 284 (1913), where Justice 
Marshall, writing for the court equivocally says: “It is unnecessary to discuss, or 
express an opinion, as to whether prescribing the standard for admission to the 
bar, is a judicial or legislative function.” But he soon continues categorically: 
“There is no question but that the legislature has power to regulate admission to 
the bar by prescribing a standard therefor, and it is the duty, as it should be the 
pleasure, of the court to give full effect to all reasonable efforts in that regard. 
Further, in case of the legislature having, as here, prescribed conditions of eligi- 
bility to admission to practice law, which are reasonable, want of such conditions 
should be regarded as insurmountable ... . It is not given to the courts to thus 
deal with [i. e. ignore as the lower court had ignored] a plain statutory regula- 
tion.” 
*Yeiser v. Dysart, 267 U.S. 540, 541, 45 S. Ct. 399, 400 (1925). 
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c. 152 it decreed that every court of record should admit to prac- 
tice before it any resident of the state of good moral character.’® 
(In the Revised Statutes passed at the same session this appears 
as c. 87 sec. 26; and in the Revised Statutes of 1858 as c. 119 sec. 
27.) This statute, though on the books for ten years, seems to 
have been nullified in practice, for the supreme court said in 
Motion of Goodell, 39 Wis. 232, 240, 20 Am. Rep. 42, 43 (1875): 
“We do not understand that the circuit courts generally yielded 
to the unwise and unseemly act of 1849, which assumed to force 
upon the courts as attorneys, any persons of good moral character, 
however unlearned or even illiterate ; however disqualified, by nature, 
education, or habit, for the important trusts of the profession. We 
learn from the clerk of this court that no application under that 
statute was ever made here. The good sense of the legislature long 
since led to its repeal.” 

The repeal was effected by c. 171 of 1859 and for two years 
thereafter there was no statute law on admission to the bar, except 
c. 50 of the laws of 1855 (sections 29 and 30, of chapter 119 of 
the Revised Statutes of 1858), which enjoined the courts to “admit 
any attorney of the State of Illinois, and all other states of the 
union where counsel of this state are admitted as counsel of such 
state . . . and to issue a license as in other cases of admision of at- 
torneys at law.” Whereupon the licensee was “entitled to all the 
privileges of attorneys at law resident in this state.”™ 

Despite this very clear language, the supreme court decided in 
1876—Motion to Admit Mosness, 39 Wis. 509, 511, 20 Am. Rep. 
55, 57—that since it was “so very plain” that “our courts can not 
have a non-resident bar,” it was difficult to believe this statute “was 





"The language of this statute is the same as that of the territorial statute of 
1839 with four exceptions. (1) It omits the proviso. (2) The courts mentioned 
are “the supreme, circuit, or county court.” (3) The phrase concerning legal 
knowledge is omitted. (4) The judge “shall grant” instead of “may grant.” 

“The statute by naming Illinois, but not other neighboring states and territor- 
ies, points to some peculiarity of Illinois law. Though legislation (now sec. 3 
and 12 of c. 13, Smith-Hurd Ill. Rev. Stat.) was even then on the books, which 
might be construed to admit non-residents to practice, the rules of the supreme 
court make residence a requisite. Oliver A. Harker, “Admission to the Bar in 
Illinois,” 4 Inurnors Law QuvartTerty 240 (1922). Illinois Supreme Court Rule 
39, next to last paragraph (1923). Whatever the intention of the Illinois legis- 
lature may have been, these enactments have been ignored and are ineffective, 
the court having come to the conclusion that the regulation of admission is hy 
constitutional implication a prerogative of the judiciary. In re Day, 181 Il. 


73, 54 N.E. 646 (1899). 
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intended to do more than to authorize the appearance here, as counsel 
in the trial and argument of causes, of gentlemen of the bar of 
other states.” And “if intended to do that, it was probably un- 
necessary” as it was already the general practice to allow non-resi- 
dents to appear ex gratia. But “if intended to do more, it was 
clearly without the power of the legislature.” The court thus laid 
down the rule that (by implication of the constitution, it seems, 
though the constitution is not mentioned) residence is essential to 
admission. This is the only Wisconsin case whose decision can pos- 
sibly be said to be based on the unconstitutionality of a legislative 
regulation of admission to the bar. 

Meanwhile admissions had been regulated by the judiciary. Un- 
like the situation before 1839, each court now had its own bar, but 
admission to the bar of one court, in practice, made admission to 
the bar of every other court a mere formality. This was true even 
in the case of the supreme court, which apparently has never re- 
fused to license a person already admitted by a circuit court except 
in the famous case of Lavinia Goodell. It is now impossible to 
obtain any exact evidence of the character of the examinations con- 
ducted by the judges or their agents, but stories are told which show 
that candidates were often not tested for either moral or technical 
qualifications, up to the institution of the board of law examiners 
in 1885.” 

But the legislature did not leave the matter wholly to the courts. 
Chapter 89 of the Laws of 1861 (Taylor’s Statutes, 1871, c. 119, 
sec. 31-35), for all except “practicing attorneys who have been 
licensed to practice by the courts of any other state,” limited admis- 
sion to residents of Wisconsin, who had reached 21 and were of good 
mora! character, and provided for an examination in epen court 
as to the applicant’s “learning in the law and ability to practice.” The 
inquisition was to be carried out by a circuit judge or examiners ap- 
pointed by him, and admission to the bar of his court entitled the 
licensee to practice in any court of record except the supreme court, 
for which its own license (freely granted, as we have seen) re- 
mained necessary. This statute, while for the most part merely a 
codification of existing practice, was the first stone in the present 
structure of legislation relating to the practice of the law. 





“E, g. the oyster stew story, Wisconsin Brive Book, 1923, p. 416. Compare 
the tale of the “cigars and liquid refreshment,” Harker, supra, note 11, at 244. 
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By chapter 79 of the Laws of 1870 (Taylor’s Statutes, 1871, c. 
119, sec. 36) the legislature first authorized admission to the bar by 
virtue of graduation from the law department of the University of 
Wisconsin. This department had been opened in 1868. No previous 
educational attainment was exacted till 1874, whereafter “candidates 
for admission were required to pass examinations in the ordinary 
English branches,” and the course of study covered one year until 
it was lengthened to two years in 1881.1* “The first class of students, 
all males, graduated in 1869, without color of right to practice... . 
The statute of 1870 [was passed] to give the right.’”** In the case 
of these law students there was no statutory requirement of Wis- 
consin citizenship, but this was or became essential by reason of 
Motion to Admit Mosness (1876). The statute admitted them to 
the bar of all courts including the supreme court, upon presentation 
of a certificate of graduation.** An oath of admission was exacted 
by rule of court in all cases. 


The question now arose whether women were admissible to prac- 
tice. A motion to admit Miss Lavinia Goodell to the bar of the 
supreme court was made on December 14, 1875. She has already 
been licensed by the circuit court of Rock County, but this, it turned 
out, did not make admission at Madison in her case, as in all others, 
a mere formality. Though the court, speaking by Chief Justice 
Ryan, inclined to opine that the constitution entrusted “the rule of 
admissions to the bar, as well as expulsion from it, exclusively to the 
discretion of the courts,” it decided the motion avowedly “on the 
present statutes, without passing on their binding force,” though 
actually on its own judicial or prejudicial opinion of what it was de- 
cent for women folks to mix in. Motion to Admit Miss Lavinia 
Goodell, 39 Wis. 232, 20 Am. Rep. 42. No wonder that after this 
burst of mid-Victorian respect for the female sex, the authors of the 
Revision of 1878 thought c. 300 of the Laws of 18771*, soon after 
passed to make or keep the bar open to women, was “pretty certain 





UNIVERSITY CATALOG, 1903-4, p. 238. 
an. to Admit Miss Lavinia Goodell, 39 Wis. 232, 244, 20 Am. Rep. 42 46 

4A graduate might be admitted when the court was not in session by an 
order of a single justice. Laws of 1875, c. 218. 

*This added to the act of 1861, governing admission to practice by circuit 
courts, the caution “that no person shall be denied a license under this act 
on account of sex.” 
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to be ineffective” and therefore omitted it from their draft.*” 

But the legislature insisted on its view and renewed its prohibition 
of sexual discrimination in the broadest terms, Revised Statutes of 
1878 containing in sec. 2586 subdiv. 5 the mandate that “No per- 
son shall be denied admission or license to practice as an attorney 
in any court in the this state on account of sex.” And the supreme 
court, Chief Justice Ryan dissenting without opinion, admitted 
Miss Goodell on June 18, 1879 in deference to this provision, “waiv- 
ing for the present the question of whether or not the courts are 
vested with the ultimate power under the constitution of regulating 
and determining for themselves as to who are entitled to admission 
to practice.” Application of Miss Goodell, 48 Wis. 693, 81 N.W. 
551. 

In most respects, sec. 2596 of the Revised Statutes of 1878 is a 
mere restatement of the extant legislation,’* but it is notable for 
one substantial innovation. The reciprocity legislation of 1855 (R. 
S. 1858 c. 119 sec. 29 and 30), admitting attorneys licensed in other 
states, which the court had just held to be either unnecessary or un- 
constitutional,’® was omitted from the draft proposed by the revisers 
“as incomprehensible and repealed probably by c. 189, 1861.”° Nor 
did they propose any rule for such persons seeking license in Wis- 
consin. But the Revised Statutes as passed made provision for their 
admission in these terms (sec. 2586, subdiv. 2): “All persons who 
shall have been admitted to practice in the supreme court of any 
other state or territory, and who shall be residents of this state. 
may be admitted upon production of their certificates of admission 
to practice in such courts of such other state or territory.” 

Thus we have in sec. 2586, R.S. 1878 for the first time the three 

“Report and Explanatory Notes of the Revisers of the Statutes, 1878, sec. 2586, 


repeated in Sanborn & Berryman’s SuppreEMENT (1882) and their ANNOTATED 
SratuTes (1889). 

%C. 79 of 1870 and sec. 4 of c. 218 of 1875 rephrased became subdivision 1. 
Section 1, 2, and 3 of c. 189 of 1861 restated became the preamble and subdi- 
visions 3 and 4. Subdivision 5 was, as we have seen, an enlargement of c. 300 
of 1877. The chapter in which sec. 2586 is found was now numbered 117. The 
numbering of chapter and section has been again changed only within the last 
decade. 

%Motion to Admit Mosness, 39 Wis. 509, 20 Am. Rep. 55. (1876) 

Report of the Revisers, under sec. 2592. Its repeal can not be extracted from 
c. 189 of 1861, however, for sec. 5 of that chapter says: “nor shall the provisions 
of this act apply to practicing attorneys who have been licensed to practice by 
the courts of any other state.’”” Nor did the court in the Mosness case intimate 
the repeal of the statute. 
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distinct routes by which a person may gain entrance to our bar— 
law school diploma (subdiv. 1), admission in another state (sub- 
div. 2), and law examination (subdiv. 3). But the third and com- 
monest route was not yet obstructed by the hurdle of a general writ- 
ten examination. 


IV. INstITUTION OF WRITTEN Bar Examinations (1885-1903) 


The creation of the “board of examiners for the examination of 
applicants for admission to the bar” by c. 63 of 1885, was the next 
important change.** Every would-be lawyer, other than holders of 
a University of Wisconsin law degree and attorneys already licensed 
to practice before the highest court of some other state, henceforth 
had to produce “a certificate of qualification” from this board, be- 
fore he might be admitted to practice in courts of record. Oddly, 
the statute still excepted the supreme court. But that court was 
ordered to appoint the five competent resident attorneys?* that should 
constitute the board; and it was thus morally bound, as well as al- 
ready bound by custom, to admit to its bar whoever might be ad- 
mitted to practice in lower courts of record. 

This statute is also important as setting up somewhat specific 
educational requirements in addition to the requirements of age, 
residence, and morals established in 1861. The “examination being 
had”—there is no prescription as to its form, length, or content?*—-- 
“the said board shall issue to such applicants as they find possessed 
of sufficient learning in the law, and ability, and otherwise qualified, 
a certificate of qualification for admission to the bar. The residence 
and age of the applicant shall be made to appear to said board by 
affidavit and satisfactory evidence shall also be produced to said 
board by such applicant, of good moral character, and of having 
pursued the study of the law for at least two years prior to such 
examination.” 

This last provision equalled the time requirement for a University 


71C. 144 of 1881, had amended R.S. sec. 2586, subdiv. 3, to require of every 
applicant not only residence in the state, but also in the judicial circuit wherein 
he applied for admission. This requirement was dropped again when the board 
of bar examiners was set up. 

2Each was to receive a salary of not more than $10 per day and expenses. 
(Now sec. 20.65) “From two to three months of hard work are expended every 
year by a number of active and able members of the bar simply because they 
know that they are discharging a duty imposed by this court, and not because 
they receive anywhere near what their services would bring them in the field of 
private clientage.” Estate of Wells, 156 Wis. 294, 316, 144 N.W. 174, 182 (1914). 











76 WISCONSIN LAW REVIEW 


law degree. In 1881 the law course had been extended to two 
years, with a prerequisite to entrance of “a fair English education. 
In 1894 the course was extended to three years. In 1896 the re- 
quirements for admission were made the same as in the College 
of Letters and Science’’** (in general, graduation from an accredited 
secondary school). 

By c. 174 of 1897** the legislature straitened the way of ad- 
mission via another state, by adding to the requirement of admission 
to the highest court of the foreign state, that of actual practice 
in that state for “at least two years prior to application for admis- 
sion” here. The supreme court gave this law very strict construc- 
tion when it canceled the license granted to a lawyer who had been 
admitted to the bar of the supreme court of Tennessee and to that 
of a circuit court of West Virginia, before which latter only he 
had engaged in practice for over two years.”° 

The same chapter widened the way of admission via law school 
graduation, by authorizing the admission of graduates of any “law 
school of any other’ state or territory which shall be accredited as 
a school of equal standing as the college of law of the University 
of Wisconsin by the board of examination for admission to the bar 
of this state.” (A partial exception was made in the case of citi- 
zens of Wisconsin, who had gone abroad to study.) Six years later 
c. 19 of 1903 ended this admission by virtue of a foreign law school 
degree, and state university law graduates alone continued to enjoy 
the diploma privilege.** 





But by c. 310 of 1891, the legislature required the board to give grades to 
the work of examinees in both the written tests and the oral and to inform 
each man of his grades and return his papers. 

UNIVERSITY CATALOG, 1903-4, p. 238. 

Since 1878 the law relating to bar admission had appeared gradually in 
changing dress, always ticketed sec. 2586, in several compilations: Sanborn & 
Berryman’s SuPPLEMENT TO THE Revisep Statutes (1883); Sanborn & Berryman’s 
ANNOTATED StatTuTEs (1889); and now, with this feather of 1897 (a little trim- 
med), in a new official revision, Wisconsin Statutes, 1898. The last four and 
a half lines of sec. 2586 in the Statutes, 1898, concerning expenses of the board, 
were entirely new. Residence appears for the first time as a statutory requisite 
for admission in the case of university law school graduates. 

*Vernon County Bar Association v. McKibbin, 153 Wis. 350, 141 N.W. 283 (1913). 

The state university law school was not the only law school in Wisconsin. 
Milwaukee Law School (now merged in Marquette) had been in operation since 
1893. See note 37, post. 

*%Mr. John B. Sanborn of Madison tells me that one of the main reasons for 
the repeal was the disinclination of the board of examiners, of which his father 
was a member from 1892 to 1900, to undertake to determine the standing 
of foreign law schools. 
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ADMISSION TO THE PRACTICE OF LAW 


V. TweENTIETH CENTURY EDUCATIONAL REQUIREMENTS 
(1903-1926) 


The year 1903 was marked by a considerable raising of law train- 
ing standards by the legislature, by the supreme court, and by the 
university. Not only did the statute of 1903 just mentioned restore 
the earlier attitude toward schooling in institutions not under state 
control, but it raised the period of prerequisite law study to three 
years. Moreover, it obligated the supreme court to make from time 
to time such regulations as it might deem desirable as to the course 
of study, standard of acquirements, and examination, of applicants.*® 

The supreme court thereupon for the first time issued rules. These 
rules of 1903, which are still in force,*® are chiefly administrative. 
But one substantial educational requirement was set up. After 
January 1, 1905 every candidate had to be a graduate of a high 
(or like) school, satisfactory to the board, or have “educational 
qualifications, other than attendance, required for graduation from 
a free high school of this state having a four-year course of study.” 

The same year the University of Wisconsin announced new 
standards for admission to its college of law, for candidates for a de- 
gree. A student must have had one year of university work, equi- 
valent to that necessary for admission to the sophomore class at 
Wisconsin, if he entered in September 1905 or after; two such years 
if he entered in 1907 or after.*t The first of these steps caused a 





*Other minor changes effected by this statute were: (1) An applicant for 
license, via the examination route only, was required for the first time to be 
a citizen of the United States or to have declared his intention to become a 
citizen. (2) Such an applicant might henceforth be licensed by the supreme 
court to practice in all courts. (This was alternative to the older mode of 
licensing by any circuit court to practice in all courts except the supreme 
court.) (3) The five members of the board of examination were given over- 
lapping five year terms of office, and the name “board of law examiners” was 
used for the first time. 

The 1903 session also passed the first statute (c. 84) relating to disbar- 
ment of attorneys, without necessarily affecting, it seems, disbarment by com- 
mon-law proceedings. The sections so added to sec. 2586 (now 256.28) have re- 
mained without change, except that the board of bar examiners now has author- 
ity and duty to bring disbarment proceedings. Laws of 1919, c. 16. Disbar- 
ment, however, is beyond the range of this article. 

*Rules Relating to the Board of Law Examiners, adopted July 3, 1903. The 
only changes since then concern minors applying for examination. 

“Students, not candidates for a degree, were still admissible if 21 years of 
age and if qualified to enter the College of Letters and Science. Such unclassi- 
filed students have been occasionally granted degrees upon displaying unusual 
ability in the completion of the regular law course. 
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19% decrease in law school enrolment in 1905-06, but the succeeding 
years show little variation till an increase set in about 1910.*? 

The all-round raising of standards was no doubt due principally to 
radical changes of personnel both in the Capitol and on the Campus, 
but the university had declared some years earlier, its purpose 
“to raise the standard of admission to the college of law as far as 
consistent with existing educational conditions.’”** These and other 
conditions were now favorable. Thus Dean Harry S. Richards in 
his first report to the regents spoke of changes in admission stand- 


ards and teaching methods as having “resulted from a movement on 
the part of members of the bar throughout the country to raise the 


standards of the legal profession by exacting higher entrance require- 
ments, longer periods of study, and better preliminary education.’’** 
The state was in the grip of Progressivism, and the university 
likewise. Its college of law was “the first state law schoo! in the 
United States, and with one exception [Chicago], the first law school 
of any kind west of the Alleghanies, to require two years of college 
study for admission to the school by candidates for the law degree.”” 
No material changes” in standards have been made since 1905.°7 





“The records at the time of the earlier changes have been lost. These state- 
ments are deduced from successive reports of the dean of the college of law to 
the regents. 

=Universiry CATALOG, 1896-7, p. 213. 

“Report of the dean of the college of law for biennium 1903-5. 

*%SBULLETIN OF THE UNIVERSITY OF Wisconsin, Law School, May 1926, p. 8. 

*The summer session dates from 1907. The name was changed from college 
of law to law school by c. 36 of 1909. In 1916 the regents, upon the proposal of 
the faculty, approved a rule making six months of office practice an additional 
requisite for the degree. In 1920 this rule was modified to allow that ten weeks 
of extra work in law school might be substituted for this office practice. 

"During the first quarter of the present century there were notable changes 
in legal education. Training for the Public Profession of the Law, especially 
Ch. II, XXXII, and XXXIII. Recent Progress in Legal Education by Alfred Z. 
Reed in Brenntat Survey oF EpvucaTION IN THE UNITED States, 1922-24, U. S. 
Bureau of Education, also in 5 Amertcan Law ScHoot Review 695. 

The Association of American Law Schools, founded in 1900, of which the 
law school of the University of Wisconsin has always been a member, by raising 
from time to time its requirements for membership and in other ways, was 
an active force in improving school standards. Likewise the American Bar 
Association. 

Law schooling in Wisconsin during this period was not carried on exclusively 
by the state university. The Milwaukee Law School, an evening school opened in 
1893, was acquired by Marquette University in 1908. Later another commercial 
enterprise, the Milwaukee University Law School, an evening institution dating 
from 1906, was also purchased by Marquette. In September 1908, in addition 
to the night classes, Marquette University Law School inaugurated a full-time 
course. The school was admitted to the Association of American Law Schools 
in 1912. The night school was discontinued in February 1924. 
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But the legislature, after a brief pause, resumed its activity. In 
1909 by c. 179 it added a section 2586a (now 256.29) to the statutes, 
therein prescribing the oath of admission to practice which was 
recommended in the Canons of Professional Ethics of the American 
Bar Association (1908). This displaced a shorter oath theretofore 
prescribed by the supreme court.** By c. 196 of 1911 the first four 
subdivisions of section 2586 were revised*® and two substantial 
changes introduced. The first made the supreme court the sole 
admitting authority whatever the mode of the applicant’s prepara- 
tion.*° The second made the route via admission in another state 
harder, lengthening the required period of practice there to five 
years within the last eight.*’ 


Then the legislature indulged in a little unconscious humor. In 
1913 in rewriting section 2586 it gave the board of examiners the 
new title of “board of bar examiners,’’** and in the continuing ap- 
propriation act of that year, the board is so called.** But the next 
legislature in making appropriations, though it retained “bar ex- 
aminers” where it was inserted by its predecessor in subdiv. 6 of 
sec. 2586, added thereto a sentence requiring a fee of ten dollars to 
be paid by each applicant to the board of “law examiners”—the 
statute still so reads—and amended the appropriation act by sub- 
stituting “law examiners” for “bar examiners.’”** Thus the same 





%Rules of Practice of the Circuit Courts, Rule V, sec. 1, which had been in 
force at least since 1879. 

*Admission upon certificate of the board (now limited to citizens of the 
United States) became subdivision 2 of section 2586, and admission upon ad- 
mission and practice in another state became subdivision 3. 

“Laws of 1911, c. 192, creating a new subdivision 4 in sec. 2586 declared that 
persons already admitted below should on motion be admitted to practice be- 
fore the supreme court. 

“This was proposed by the board of examiners as a result of experience that 
persons were going from Wisconsin to other states where the standards of ad- 
mission were lower and then, after three years, returning to be admitted in 
Wisconsin, I am told by Mr. John B. Sanborn of Madison who was a member of 
the board from 1911 to 1913. 

“Laws of 1913, c. 772, sec. 13, amending sec. 2586, subdiv. 6. (The title “board 
of law examiners,” already found in subdiv. 2—see note 29, ante—has, however, 
remained.) The final sentences of this subdivision relating to compensation were 
by sec. 14 reenacted (again using the name board of bar examiners) as sec. 
170, subdiv. 39, of the Statutes. 

“Laws of 1913, c. 675, creating sec. 172-51 of the Statutes. 

“Laws of 1915, c. 454, amending sec. 2586 subdiv. 6 and sec. 172-51 of the 
Statutes. But later in the same session subsec. 1 of sec. 172-51 was rewritten 
using the name “bar examiners,” though subsec. 2 continued to refer to “law 
examiners’. Laws of 1915, c. 571. 
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board is still designated in sec. 2586, now 256.28, by two names, 
while usage elsewhere has fluctuated. 

A few minor changes were made at the session of 1917.*° In 1919 
the board of “bar examiners” was specifically ordered to investigate 
charges of misconduct by attorneys and to institute disbarment pro- 
ceedings when the facts so warrant.*® C. 448 of 1921, designated the 
clerk of the supreme court ex officio secretary of the board of ex- 
aminers. Theretofore one of the members had been secretary. And 
finally c. 4 of 1925 renumbered the sections of chapter 117, now 
256, and section 2586 became 256.28. 


VI. Rutes or 1926 


To understand the cause of the supreme court’s new rules adopted 
last June which go into effect next year, and the substantially syn- 
chronic action of the university, it is necessary to turn our attention 
to a wider field than the State of Wisconsin. 

In 1921 the Carnegie Foundation for the Advancement of Teach- 
ing published a 500 page bulletin on Training for the Public Pro. 
fession of the Law,** which gives an historical and statistical back- 
ground for the movement of today. 

The same year the American Bar Association, recently much 
grown in membership and prestige, took a noteworthy step in recom- 
mending higher standards of legal education. 





“Sec. 172-51 and sec. 170 subdiv. 39, mentioned in preceding notes were con- 
solidated, revised, and renumbered 20.65, “bar examiners” winning. Laws of 
1917, c. 14, sec. 105, and c. 383. 

“District of Columbia” was added thrice to “state or territory” in subdiv. 
3 of sec. 2586. Laws of 1917, c. 156. This was unnecessary legislation, but the 
supreme court had denied admission to an attorney of the District of Columbia, 
overlooking sec. 4971 (23), now sec. 370.01 (23). 

Subdiv. 6 was again curtailed by cutting off what had been enacted in 1891, 
note 23, ante. Laws of 1917, c. 383. 

“Laws of 1919, c. 16. Laws of 1919 c. 362, sec. 32, effected no change in 
substance (filling of vacancies, now covered by sec. 17.20 of statutes). Nor 
did c. 649, sec. 3 (renumbering of subdivisions and references to other sections). 

“See note 4, ante. Alfred Z. Reed is the author. The Committee on Legal 
Education of the American Bar Association in 1913 requested the Carnegie 
Foundation to undertake this study. 

“In 1881 the Association made its first recommendations about legal training. 
Training for the Public Profession of the Law, p. 172. [Sixteenth Annual] Re- 
port of the President of the Carnegie Foundation, 1921. The part of each of 
these annual reports dealing with legal education is now published as a separ- 
ate bulletin. The Report for 1921 contains a brief statement of the attitude 
of the American Bar Association toward legal education up to and including 
its recommendations of 1921. 
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In 1892 it had recommended at least two years of law study (es- 
tablished in Wisconsin in 1885). In 1897 it had spoken for a high- 
school education and three years of law study (required in Wiscon- 
sin since 1903). In 1908 it had mildly intimated a desire for a two- 
year prelegal college course. Its 1921 action was right in line with 
this policy enunciated thirteen years earlier. It went further, how- 
ever. First, as to manner, the Bar Association now spoke with con- 
fidence. Second, as to substance, it favored not only better general 
education but a high standard law school training for every attor- 
ney. Third, as to realization, it directed that its officers should ad- 
dress themselves to getting its recommendations into operation. 

The novel steps proposed for the program of realization were the 
publication and circulation of a list of law schools complying with 
the standards it laid down, and the calling of “a conference on legal 
education, to which the state and local bar associations shall be in- 
vited to send delegates.” The first was entrusted to the council of 
the Association’s Section on Legal Education and Admissions to the 
Bar (which had recommended the resolutions adopted by the As- 
sociation), of which Elihu Root was then chairman and John B. 
Sanborn of Madison, then and now secretary.” The conference 
(a special session of the Conference of Bar Association Delegates, 
which had been organized in 1915) met in Washington in February 
1922 and endorsed the recommendations of the Bar Association with 
seme explanations. 

These resolutions of the Conference were in turn adopted in 1924 
by the Wisconsin Bar Association, which voted to request the su- 
preme court to make effective by proper rules the requirements 
laid down in the resolutions.” The discussion anent these resolutions 
is so well known to the profession that it needs no repetition.** For 
two years the supreme court pondered; then on June 21, 1926 an- 
nounced new prerequisites for the licensing of attorneys, to take 
effect January 1, 1928. 

These rules, the full text of which is printed at the end of this 





“Sixty-four schools including Wisconsin and Marquette, are now approved 
by the Council on Legal Education of the American Bar Association. About one 
hundred are not. 

Proceedings of the Wisconsin State Bar Association, 1924, p. 139-150. 

“See particularly the record of the proceedings of the Special Session on Legal 
Education of the Conference of Bar Association Delegates held under the Auspices 
of the American Bar Association, Memorial Continental Hall, Washington, D. C. 
February 23 and 24, 1922. 
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1. Admission by virtue of ad- 
mission in another juris- 
diction. 


2. Admission by virtue of law 
school graduation. 


3. Admission by virtue of pass- 
ing bar examination. 
a. Prelegal education 


b. Legal education 
(The standards of the Amer- 
ican Bar Association approxi- 
mate the more definite ones 
fixed by the Association of 
American Law Schools for its 
_= _ } See T: blath 
Annual Report of Carnegie 
Foundation). 





c. Examination 


d. Citizenship, residence, 
age, character 


RECOMMENDED 
(Not mentioned) 


“Every candidate should be 
subjected to an examination 
by public authority other than 
the authority of the law school 
of which he is a graduate.” 


See 3. b. (1) below. 


Graduation from a law 
school having 
(1) The admission require- 
ment of at least two years 
of study in a college. 
(2) The graduati quire” 


ESTABLISHED 


Statute gives privilege to 
residents of good moral char- 
acter who have been admitted 
to practice before highest 
court of a sister state or terri- 
tory, and have there actually 
practiced during five of the 
last eight years. Supreme 
Court Rule 65, adopted May 
20, 1925, requires that appli- 
cations and proofs be filed at 
least sixty days before they 
are acted on. 

No rules. Statute gives di- 
ploma privilege to resident 
graduates of law department 
of University of Wisconsin. 


Sufficient to admit to junior 
standing in any college or uni- 
versity approved by the North 
Central Association or ac- 
credited by the American Coun- 
cil of Education; or admis- 
sion as a regular law student 
in any law-school approved by 
the Council of Legal Education 
of the American Bar Association. 
(1) In law school. 

a. Full-time: study for 3 

years of 32 weeks each 
out of last 5 years, in a 
full-time school approved 
by the Council of Legal 
Ed ti 





ment of: 
a. If a full-time school: 
study for 3 academic years 


or 
b. If a part-time school: 
a longer course equivalent 
in the number of working 
hours. 

(3) An adequate library. 

(4) Teachers giving entire time 
to the school. (The school 
should not be operated as 
a commercial enterprise, 
nor should salaries of 
teachers depend on num- 
ber of students or on 
fees). 

See 2, above. (Otherwise 
not mentioned). 


(Not mentioned) 





or 
b. Part-time: study for 4 
years of 30 weeks each out 
of last 6 years, ina part-time 
school approved by the 
Council. 


or 


(2) In law office: study for 4 
calendar years in the office 
of a reputable licensed attor- 
ney. 

(Notice of beginning of 
study and periodic reports 
to board are required). 


As heretofore, the subjects 
of ination and thod of 
marking papers are specified 
in the rules. 


As heretofore, thods of 
proof of these statutory re- 
quirements (as well as the ed- 
ucational requirements) are 
specified in the rules. 
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article, do not completely carry out the recommendations of the 
national and state bar associations. A tabular comparison of the 
requirements established to take effect next January with those 
recommended by the bar associations makes this readily apparent. 


Though these new admission rules are markedly more stringent 
than those now in effect, in that they require two more years of 
prelegal work and a more rigorous standard of legal training,®* yet 
Wisconsin fails to equal the bar associations’ recommendations in 
three respects: (1) the “‘diploma privilege” remains; (2) legal edu- 
cation by means of office experience is still permitted; (3) persons 
who prepare for admission by study in a school are not required to 
have graduated from the school. 


Four months after the promulgation of these rules, the board of 
regents of the University of Wisconsin approved the following regu- 
lations for the law school to go into force January 1, 1929: 


Students entering the Law School as candidates for the degree of 
Bachelor of Laws must have had three years of college work equivalent 
to the first three years of the College of Letters and Science of the 
University of Wisconsin. 


Students who have had two years of college work, equivalent to the 
first two years of the College of Letters and Science of the University 
of Wisconsin, will be permitted to enter the Law School as unclassified 
students subject to all regulations and requirements other than those 
here specified, but not as candidates for a degree in law. 


Thus a man who has completed only the two years of prelegal 
education demanded by the supreme court rules may still do his 
requisite professional study of three years at the university law 
school, but he will no longer receive a degree and so can no longer 
gain admission to practice without passing the regular bar exami- 
nation—except when, as an unclassified student, he may exceptionally 
be granted a degree because of his high scholarship, as has occasion- 
ally been done in the past. 





The old requirement is merely “study of law for at least three years within 
the five years next preceding.”” Now office study must be announced and period- 
ically reported for four years. Four years too is necessary if preparation is 
in a part-time school. And law schools in which studies may be pursued must 
be approved by the American Bar Association. 
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Where do our state and university now stand in comparison with 
other states and universities ? 

As for bar admission, only West Virginia complies with the re- 
commendations of the American Bar Association (maintaining, how- 
ever, the diploma privilege for its state university law school). Kan- 
sas, Illinois, and Ohio announce requirements substantially similar 
to Wisconsin’s new ones. Montana also requires two years of pre- 
legal university work and Colorado one, but they are less exigent 
as to law training. Washington, Michigan, Minnesota, and New 
York require only a high-school general education, but have the 
same or slightly more severe requirements than Wisconsin with 
respect to law study proper.®® All other states have lower standards 
in both general and technical education. Wisconsin therefore will 
stand second only to West Virginia. 

As for university legal education, Wisconsin (if we disregard 
special students, who probably will be few) again stands near the 
top. Of the full-time schools, Harvard, Pennsylvania and Pitts- 
burgh require a college degree for admission. Likewise Yale and 
Northwestern grant a law degree upon the completion of three years 
of law study only to a holder of a general degree; but the latter 
give degrees also to students who, entering after three years of 
college work, successfully pursue their law studies for four years. 
Yale also recognizes a “combined course” of six years at New Haven 
(the last three being devoted to law) which leads to a general bach- 
elor’s degree at the end of four years and a law degree at the end 
of six. Michigan, beginning in 1928, requires a degree for ad- 
mission, except in the case of combined course students (who may 
take their first years at certain other universities). Columbia, Cali- 
fornia, Chicago, Western Reserve, and William and Mary have at 
present just the standard announced for Wisconsin—except for the 
requirement of six months of office practice or ten added weeks of 
law school study, which is peculiar to Wisconsin. Stanford Uni- 
versity has the same requirement for a law degree at the end of three 
years; but, like Northwestern and Yale, offers a four-year law 
course for students with one less year of general training. 

These twelve schools have at present the highest standards—at 





"In two of the mentioned states besides Wisconsin, namely, Montana and West 
Virginia, a law degree from the respective state universities also admits to 
practice. 























= 


] 


ADMISSION TO THE PRACTICE OF LAW 85 


least on paper.** At present Wisconsin ranks thirteenth on the list; 
when the new rule takes effect in 1929, while six schools will still 
outrank her, only Michigan, California, and Wisconsin among the 
state universities will require more than two years of college work 
for admission to regular standing in their law departments. 

The state now approaches but does not reach the position recom- 
mended by the national and state bar associations; while the law 
school of the university approaches but does not reach the position 
of a graduate school. In each case the step which has been taken is 
a longer one than the one which remains to attain these quite ob- 
vious resting-places. 

It may be asked why the state law school should make a greater 
demand for its degree than the legislature and supreme court 
make for admittance to practice. But this is a question which 
might with equal relevancy have been asked at any time in the 60 
years of the school’s history, for its requirements have habitually 
been stricter than those of the legislature and courts. Certain re- 
quirements of the latter, such as citizenship and residence, have never 
found place in the school. But the educational standards have al- 
most continuously been more severe. If the state should adopt the 
American Bar Association standard in its completeness, requiring 
on the one hand that all candidates for license be law school grad- 





All of our comparisons are of course enfeebled by differences, noteworthy 
but imponderable, in administration of the standards announced. No one can 
doubt, for example, that Harvard is severer than Wisconsin not only in the 
definite rules as to what proportion of a student’s work must be satisfactory if 
he is to remain in school, but also in the subtle standard of what is satisfactory. 
It need hardly be pointed out that a rating (on the scale of 100 or any other) 
has little value when compared with a rating on the same scale by another 
examiner or even of the same examiner at another time—unless there be some 
board cf equalization! Thus 55 is the passing mark at Harvard Law School; 
70 at Wisconsin Law School (77 average required for degree); but 55 at Harvard 
may be as hard to attain as 77 at Wisconsin. Again a comparison of the marks 
of law students with those of “hill” students at Wisconsin shows that the 
former are averaging about four grades below the latter (roughly 80 and 84). 
a disparity in no wise reflecting discredit on the relative achievement of the 
former. 

Indeed, the subject of this article can be treated only formally when one looks 
no farther than the statute books and the reported decisions. I should not 
content myself with so superficial a presentation if my purpose were critical. 
Were we to evaluate our process of winnowing for the bar, we should have to 
know what is the conception of the judges—be they teachers or law examiners 
or justices—of many terms, such as “good moral character,” and “residence,” 
and “passing” examinations. We should also have to learn what are the specific 
applications of these abstractions, what pains are taken and what evidence used 
in reaching a judgment on each qualification of each candidate. See Petition of 
Board of Law Examiners, 190 Wis. ——, 210 N.W. 710 (1926). 
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uates and on the other that they all pass a bar examination, it 
would behoove the university law school to offer some course (per- 
haps not leading to a degree) which would just fulfill the minimum 
bar admission requirements. (In fact the provision for unclassified 
students will do this now.) But while the state continues 
to entrust to the school the control of one avenue of admit- 
tance to the practice, and while full-time law school study remains 
only one of the avenues, the school may well maintain a standard, at 
least for regular students, which, beyond satisfying the state’s require- 
ments for professional preparation, will fulfill the state’s other re- 
quirement of educational excellence in its university. 


WittiaM GorHam RICE, Jr. 
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RULES RELATING TO THE BOARD OF LAW EXAMIN- 
ERS FOR WISCONSIN AND TO THE EXAMINATION 
OF APPLICANTS FOR ADMISSION TO THE BAR 
ADOPTED BY THE SUPREME COURT, JUNE 21, 1926, 
EFFECTIVE JANUARY 1, 1928. 


First—That the rules relating to the Board of Law Examiners of 
the state of Wisconsin and to the examination of applicants for ad- 
mission to the bar adopted by the Court on July 3, 1903, shall govern 
all applications for admission to the bar made prior to January 1, 
1928. 

Second—That on and after January 1, 1928, the following rules 
relating to the Board of Law Examiners of the state of Wisconsin 
and to the examination of applicants for admission to the bar shall 
be in force and effect : 

SecTIon 1. The name of the board of examiners of applicants for 
admission to the bar of the state of Wisconsin, shall be “Board of 
Law Examiners for Wisconsin.” 

Section 2. The officers of the board shall be a president, a vice- 
president and a secretary, who shall be elected at the first meeting 
of the board after the second Tuesday in August, in each year. 

Section 3. It shall be the duty of the president to preside at all 
meetings of the board, sign all certificates and other papers required 
by law and the rules of said board, and perform such other duties 
as may, from time to time, be prescribed by said board. 

It shall be the duty of the vice-president to perform the duties of 
the president in his absence. 

It shall be the duty of the secretary to receive and file all applica- 
tions for examination, keep a record of the proceedings of all meet- 
ings of the board, sign all certificates and other papers required by 
law or by said board, and perform such other duties as may from 
time to time be prescribed by the board. 

Section 4. The meetings of said board for the examination of 
applicants for admission to the bar shall be held at such times and 
places as may be fixed by said board. 

Section 5. All persons presenting themselves to the Board of 
Law Examiners for examination shall at least thirty days prior to 
the time fixed for the examination, present to the Board satisfactory 
proof in such manner and form as the Board of Law Examiners 
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prescribe or deem sufficient, of the following qualifications and any 
person failing to present such proofs shall not be admitted to the 
bar examination: 


(1) That he or she is twenty-one years of age or will reach that 
age prior to the next regular examination to be held by the Board 
of Law Examiners. 

(2) That he or she is a citizen of the United States. 

(3) That he or she is a resident of this state. 

(4) That he or she is of good moral character. 

(5) That he or she has pursued the study of law in a law school 
or law office for the period and under the conditions hereinafter 
prescribed. 

(6) That the applicant has complied with one of the following 
requirements as to general learning: 

(a) Is a graduate of one of the normal schools of this state 
in a course that entitles the applicant to junior standing in any col- 
lege or university approved by the North Central Association; or 

(b) Has completed at least two years of work in any university 
or college approved by the North Central Association or accredited 
by the American Council of Education; or 

(c) Has passed examinations in subjects of college grade equiv- 
alent to one-half of the work required for graduation in any college 
or university approved by the North Central Association or accredit- 
ed by the American Council of Education. A certificate signed by 
the registrar or any other certifying authority of any such college 
or university shall be accepted as prima facie proof of compliance 
with this requirement. 

(d) A certificate of graduation in a full course from any college 
or university of the class hereinbefore referred to shall be accepted 
in lieu of the foregoing requirements. 

(e) <A certificate from the registrar or other certifying authority 
that the applicant has been admitted as a regular law student in any 
law school approved by the Council of Legal Education of the 
American Bar Association, shall be accepted in lieu of the fore- 
going requirements. 

(7) That the applicant has complied with one of the following 
requirements as to the study of Law: 

(a) Attended a day or full time law school approved by the 
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Council of Legal Education of the American Bar Association and 
studied law in residence during a period of at least three years of 
thirty-two weeks each, within the five years immediately preceding 
the year in which the application is made; or 

(b) That the applicant has attended a night or part time law 
school approved by the Council of Legal Education of the American 
Bar Association and has attended such school in residence during 
a period of not less than four years of thirty weeks each within six 
years immediately preceding the year in which the application is 
made; or 

(c) That the applicant has pursued the study of law in an office 
of a reputable licensed attorney or attorneys in active practice and 
while engaged in such office has pursued the study of law in good 
faith, under the personal tuition and direction of some licensed at- 
torney for the period of at least four calendar years. 

Applicants wishing to qualify under this paragraph shall when 
they enter upon the study of law or if they have already entered 
upon the study of law in a law office, within three months after 
the making of this order, register their names with the Board of 
Law Examiners, the date when they entered upon the study of the 
law, the name of the attorney or firm of attorneys in whose office 
they were engaged, the name of the tutor supervising their study, 
and shall from time to time make such reports with respect to the 
subjects of study pursued by them and such other matters as the 
Board of Law Examiners may from time to time require. 

(8) Proofs offered by the applicant of compliance with any of 
the requirements of section 5 shall not be conclusive upon the Board 
of Law Examiners, but it may in any case make such further or 
other investigation and may require such other and further proofs as 
they may deem advisable or expedient. 

(9) The Board of Law Examiners is authorized from time to 
time to make such rules and regulations as it shall deem necessary 
or expedient in order to carry out the intent and purpose of these 
rules. 

Section 6. At each meeting of said Board the applicants quali- 
fied for examination may be examined by oral or written questions 


upon the following subjects : 
Agency, Bailments and Carriers, Constitutional Law, Contracts, 
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Corporations (including Municipal Corporations), Criminal Law, 
Courts and their jurisdiction, Domestic Relations (including Mar- 
riage and Divorce), Equity, Evidence, Insurance, Mortgages and 
other liens, Negotiable Instruments, Partnership, Pleading and 
Practice, Probate Law (including Wills, Administration and Descent 
and Distribution), Real Property, Sales, Torts, Trusts. 

Such examination may cover the common law rules on the fore- 
going subjects and the statutory modifications thereof in Wisconsin. 

Section 7. Each applicant shall be marked on the basis of one 
hundred for perfect examinations. Every applicant whose average 
marking shall be seventy-five and upwards, shall, except as herein 
provided, be entitled to receive from said board a certificate, certi- 
fying that such applicant has been examined by said board and that 
he is qualified to be admitted to the bar, and such applicant may, 
upon the presentation of said certificate to the supreme court or one 
of the justices thereof, if he is otherwise qualified, be admitted to 
practice as an attorney in all the courts of this state; provided that 
no certificate shall be issued to any candidate until he shall have 
reached the age of twenty-one years. 

Section 8. An applicant who shall fail in three successive ex- 
aminations shall not be permitted to take another examination until 
the expiration of one year from his last examination, without the 
consent of the board. 

Section 9. These rules shall take effect on and after the lst day 
of January, 1928, and all previous rules of this court relating to the 
Board of Law Examiners and to the examination of applicants for 
admission to the bar inconsistent herewith and not embraced herein, 
are then abrogated and annulled. 
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DOWER IN TRUST ESTATES IN WISCONSIN? 


The action of the Legislature of 1921 amending section 233.01, 
then section 2159, of the Wisconsin statutes has not only enlarged the 
the quantum of the widow’s dower estate but has increased the de- 
sirability of knowing the limitations of this interest in real pro- 
perty. It was long ago judicially declared to be the policy of the 
Supreme Court of Wisconsin to favor and sustain a right to dower 
whenever possible ;' and it is perhaps common knowledge that the 
failure properly to bar the wife’s claim constitutes an encumbrance 
upon the title to the land conveyed.* Furthermore it has been but 
recently held that the inchoate right of dower of the wife is such 
valuable consideration as to make binding a promise given in return 
for that right.* All of these circumstances indicate that once this 
right is established it will be most favorably considered by the Su- 
preme Court. 

The wife’s right to dower, however, attaches only to lands “where- 
of her husband was seized of an estate of inheritance at any time 
during the marriage unless she is lawfully barred thereof.” Sec- 
tion 233.01 of the Wisconsin statutes. In the present day and age 
the word “seisin” is not generally employed as a term of “art.” Or- 
dinarily it seems to be equivalent to “legal possession.”* The word 
“seized” as used in the section of the statutes above referred to 
apparently connotes “seisin in law” as well as “seisin in deed” al- 
though the same word when employed in section 233.23 of the stat- 
utes with reference to the husband’s estate by curtesy seems to denote 
only “seisin in deed.’® But “seisin” in either sense of the word was 
properly applied at early common law only to the possession of legal 
estates of freehold tenure. This technical limitation of the mean- 
ing of the term seisin, which so greatly affected the interpretation of 
the Statute of Uses, seems to have been present in the mind of 
Chief Justice Winslow when he commented upon section 233.01 
of the statutes in the case of Will of Prasser.* In the course of his 
opinion in that case he said, 





1Munger v. Perkins, 62 Wis. 499, 22 N.W. 511. 

*Wright v. Young, 6 Wis. 127. 

*Share v. Trickle, 183 Wis. 1, 197 N.W. 329. 

‘Bordwell on Seisin and Disseisin, 34 Harvarp Law Review 592, 717. Also 
Will of Prasser, 140 Wis. 92, 121 N.W. 643. 

‘Westcott v. Miller, 42 Wis. 454. 

140 Wis. 92, 121 N.W. 643. 
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At common law, also, there was no dower in an equitable estate. 
The husband must have had legal title. In England and in many of 
the United States this latter rule has been changed by statute, and 
dower given out of equitable estates. Our statute, however, says 
nothing of equitable estates, and doubtless is to be regarded as simply 
giving dower out of legal estates, as was the case at common law. 

It is the purpose of this article to examine briefly the history of 
this rule of equity with the view of establishing that this so-called 
rule of common law was not founded upon reason but adopted by 
the courts of equity because the practice of the English convey- 
ancers of the seventeenth century made it impolitic for them to do 
otherwise. If this hypothesis is correct then, even accepting the 
historical interpretation of this statute by Chief Justice Winslow, 
the common-law rule should not be adopted in Wisconsin because 
cessante ratione legis, cessat ipsa lex. 


The principle that a wife should have a right to a life interest in 
one third of all the estates of inheritance of which her husband was 
seized during coverture was first officially recognized in chapter 
seven of the Magna Charta of 1217." By the middle of the fifteenth 
century® this right of dower had become designated “common-law 
dower” in contra-distinction to several other types less commonly em- 
ployed. This estate of dower was created by law and in an age when 
conveyances between husband and wife were impossible and when 
all the personal property of the wife became the property of the hus- 
band upon marriage® such a provision for the widow was rightly 
looked upon with favor by the courts. By the end of the thirteenth 
century it seems to have been settled that an alienation of land 
by the husband could not affect the wife’s right to dower in that 
land unless her consent to the transfer had been obtained. More- 
over, in order to be effective this consent could be obtained only by 
levying a fine in the course of which the court would privately ex- 
amine the wife to ascertain the reality of her consent.*° But how- 
ever just and reasonable this may seem, it was none the less annoy- 
ing and expensive to have to take such legal proceedings in order 





™cKechnie on The Magna Charta, p. 216. 

8Littleton’s Tenures, section 37. 

*Coke on Littleton, section 351b. 

®Holdsworth’s History of English Law, vol. Ill, p. 193. Later the wife’s consent 
might have been obtained by suffering a common recovery. See Lord Cromwell’s 
Case (1601) 2 Coke’s Reporrs 74a, 74b. 
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to free land from the wife’s claim to dower. As a natural result vari- 
ous means were employed to settle land in such a manner that it 
should be free from this claim of dower and it is recorded" that as 
early as 1316 the Earl of Warenne surrendered estates to the crown 
and took back an estate for life with remainders in tail for the pur- 
pose of keeping the land free from this encumbrance. 

This right of the wife was a common-law right and attached only 
to estates recognized by courts of common law and the courts of 
equity before the Statute of Uses did not permit a right of dower to 
attach to equitable interests, i. e. uses.* So well established were 
the rules of the two jurisdictions that provision was made in the 
Statute of Uses to prevent a wife from obtaining both her jointure 
and her common-law dower in those estates which by force of that 
statute became legal estates."* But with the enforcement of the 
second use™ and the growth of the system of trusts, the courts of 
equity were faced with the problem of whether they should act 
in accordance with their practice prior to the passage of the Statute 
of Uses or whether equity should follow the law in its treatment of 
equitable estates of inheritance. 

In 1653 a court of chancery held that a widow might have dower 
out of a trust estate and ordered a commission to set out the 
dower ;’* but eleven years later a bill in chancery for dower in a trust 
estate was dismissed.*® In 1695, however, it was decided that a 
husband might have curtesy in the trust estate of his wife, equity 
following the law in this instance.** In 1697 the case of Radnor v 


. Vandebendy** reached the House of Lords. Counsel for the ap- 


pellant argued that as equity had followed the law in the recent case 
of Snell v. Clay that dower, which was more favored in law than 
curtesy, should be allowed in trust estates. Counsel for the respon- 
dent relied largely upon the fact that dower had never been granted 
in trust estates ; ** that it had been customary to settle estates in this 














“Holdworth’s History of English Law, vol. Ul, p. 196, note 2. 

2Vernon’s Case (1572) 4 Coke’s Report: 1. 

8Gilbert on Uses, 321-327; Il Blackstone’s Commentaries, 137, 138. 

“4Sambach v. Dalton, (1634) Tothill 188. 

“Fletcher v. Robinson, (1653) report quoted from the Recaister in Banks v. 
Sutton, 2 Peere Williams 700, at page 710. 

%*Colt v. Colt, (1664) 1 CHaNcery Reports 254. 

Snell v. Clay, (1695) 2 Vernon 324. 

%16 Lorps JounNaL 159, 1 English Reprint 48. 

*Apparently neither counsel nor the court knew of the case of Fletcher v. 
Robinson. See note 15 supra. 
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very manner for the purpose of avoiding the encumbrance of dower 
and that “tho’ some Mens reasoning may render it in appearance as 
absurd: Yet the consequence of an Alteration will be much more 
dangerous than the Continuance of the Old Rules.” The cause was 
dismissed and the court remarked. “ ’Tis nothing but Precedent that 
consecrates Half the Decrees in Equity: And No Man will say, 
that ever any Woman was endowed in Equity of a Trust Estate.”?° 
Thus it became established that a wife could have no dower in her 
husband’s trust estates although it was soon equally well established 
that a husband might have curtesy in his wife’s trust estates.”* 

Although this rule was so authoritatively announced, still it was 
bitterly criticized and apologetically followed by the great judges of 
the eighteenth century. Thus we find Lord Hardwicke stating in 
an appeal,”* 


I cannot say but, that the decree already made at the rolls for the 
plaintiff the widow, is absolutely consistent with the mere reason of 
the thing, if it was not to be considered originally, and settled; but, 
as this must depend, not only upon the precedents of the court, but 
the practice of conveying titles to estates, upon which the precedents 
themselves were settled, I do not wonder that a decree of this kind 
should be made by a judge, who was not absolutely conversant in such 
precedents of the court, and the distinctions taken therein. But, upon 
consideration of them and the great authority relied upon, of Lady 
Radnor and Vandebendy, Show. P.C., I am of opinion, that the de- 
cree ought to be reversed. And, if it should not, would it not be 
going directly contrary to that great authority, and the reasons upon 
which it is founded, and make such uncertainty in this court in regard 
to purchases, that the subject would not know what to rely upon? 


Another Lord Chancellor remarked apropos of this situation,”” 


It had been the common practice of conveyancers, agreeable hereto, 
to place the legal estate in trustees on purpose to prevent dower; 
wherefore it would be of the most dangerous consequence to titles, 
and throw things into confusion, contrary to former opinions, and the 
advice of so many eminent and learned men, to let in the claim of 
dower upon trust estates; that he took it to be settled, that the hus- 
band should be tenant by the curtesy of a trust, though the wife 
could not have dower thereof; for which diversity, as he could see 





But see note 15 supra. 

"Caseborne v. Scarfe, (1737) 1 Atkins 603. 

2Hill vy. Adams, 2 Atkins 208, quoted in Hargrave and Butler’s Coke on Littleton 
208a, n. 1. 

*%Lord Chancellor Talbot in the case of Chaplin v. Chaplin, 3 Peere William’s 
Reports 229. 





96 WISCONSIN LAW REVIEW 


no reason, so neither should he have made it; but since it had prevailed, he 
would not alter it. 


In the great case of Burgess v. Wheate,** Lord Mansfield said, 


. It has been declared, that the husband should be tenant per 
curtesy of a trust; the case of dower is the only exception, and not 
on law and reason; but because that wrong determination had misled 
in too many instances to be now altered and set right. Radnor against 
Vandebendy was determined on that principle only in the House of Lords. 


This rule of equity was thus settled in England and although dis- 
satisfied with the rule, the English courts of equity continued to 
follow it, though with long explanations as to the reason for its ex- 
istence,”® until the passage of the Dower Act in 1834** when it was 
abolished and a wife granted dower in her husband’s trust estates 
of inheritance. In considering the application of this old rule in 
Wisconsin it should be remembered that it was founded not upon 
reason but upon the desire to avoid the burdensome methods of 
barring dower at common law. This desire to avoid the encum- 
brance of dower had caused the conveyancers to settle land upon 
the assumption that equity would treat the trust in the same manner 
as it had done the use before the Statute of Uses. When the ques- 
tion finally came to the consideration of the courts of equity it was 
not considered advisable to disturb these settlements nor did the 
courts of equity desire to extend the nuisance of barring the right 
of dower to equitable estates.?7 It would seem then that this is a 
most fitting case in which to apply the maxim cessante ratione legis, 
cessat ipsa lex. 

Upon approaching the question of whether this English rule of 
equity should be adopted in Wisconsin under the interpretation of 
section 233.01 of the statutes set out above, we are met at the out- 
set by the provisions of the Wisconsin Constitution stating?* that, 


Such parts of the common law as are now in force in the territory 
of Wisconsin, not inconsistent with this constitution, shall be and con- 
tinue part of the law of this state until altered or suspended by the 
legislature. 











741 W. Blackstone’s Reports 123, at page 160. 

*%D’Arcy v. Blake, (1805) 2 Schoales & Lefroy 387; Smith v. Adams, (1854) 
5 De G. M. & G. 712. 

73 & 4 William IV, c. 105, section 3. 

*“Maitland’s Equity, p. 114. 

%Section 13 of Article XIV. 
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As to just what the rule of common law on this question was it is 
difficult to state. It was provided in the Ordinance of 1787 that the 
widow should receive, 


oe ee her third part of the real estate for life, and one-third part 
of the personal estate; and this law relative to descents and dower, 
shall remain in full force until altered by the legislature of the district. 


But any possible contention based upon the use of the general term 
“real estate” in that early ordinance would seem to be rendered value- 
less by the subsequent enactment of section 233.01 of the statutes. 
It would appear that the solution is to be found solely in the deci- 
sions of the Supreme Court of Wisconsin and in the force and 
authority of the common law in this state. 

A search of the Wisconsin reports has produced only two deci- 
sions in which the question here raised has been discussed. In the 
case of Will of Prasser,?® Chief Justice Winslow, after making the 
statement with regard to section 233.01 of the statutes set out above, 
held that the equitable interest of the husband in an estate, which 
came to him absolutely at the end of a ten year term, was a “legal 
estate” as against all persons except the trustees and was therefore 
subject to the wife’s claim for dower. A short time afterwards 
Justice Marshall, speaking for the court in the case of Harley v. 
Harley*® stated, 


The question of whether a widow is entitled to dower in real estate 
of which her husband dies possessed of only a mere equitable title, has 
been recently considered and resolved in the negative by this court in 
Will of Prasser, ante, p. 92, 121 N.W. 643. It was there said that an 
estate of inheritance, as the term is used in the statute, is just what 
such term signified at common law, consequently that the statute gives 
dower only out of legal estates. But where the husband dies seized 
of the full equitable title and the owner of the whole beneficial in- 
terest, with only the mere legal title outstanding in a person having 
no duty to perform in respect to the property, as in this case, but to 
convey it to the equitable owner, the estate is to all intents and pur- 
poses a legal estate——an estate of inheritance, within the meaning 
of the statute, in which the wife is entitled to dower. 


It is submitted that the dictum of Chief Justice Winslow as affirmed 
and interpreted by Justice Marshall means nothing less than that the 
wife has no right of dower in lands which her husband possesses 


*140 Wis. 92, 121 N.W. 643. 
140 Wis. 282, 122 N.W. 761. 
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as cestui que trust under an active trust. In other words that the 
right to one third of the husbands estates of inheritance in fee simple 
which is granted to the wife as dower by force of section 233.01 of 
the statutes, does not arise when a trust in land is created in which 
the trustees are given active duties with respect to the land. As 
neither the sweeping dictum of Winslow nor the interpretative 
affirmation of it by Marshall were necessary to the decisions in 
which they were rendered, it is respectfully submitted that the ques- 
tion may properly be approached as one of first impression in this 
state. 

The common law of England is generally stated to be in force in 
this country except in so far as it has been superceded by statute or 
repealed by judicial decision. This statement is however too broad 
and it is well settled that the common law of England is to be con- 
sidered part of our jurisprudence only in so far as it proves appli- 
cable to the usages and changed conditions existing in the United 
States. Thus we find Mr. Justice Story stating in his opinion in the 
case of Van Ness v. Pacard.” 

The common law of England is not to be taken, in all respects, 
to be that of America. Our ancestors brought with them its general 
principles, and claimed it as their birthright; but they brought with 


them and adopted only that portion which was applicable to their 
situation. 


And in an early decision in Wisconsin it is stated,** 


There is perhaps no rule better established than that which holds 
that the common law, so far as applicable to our conditions, exists in 
_the states of this country. 


There can be little doubt but that this rule as to the extent to which 
the common law has been adopted in this country is well settled but 
it is not so easy to apply it to the question in hand. In an early 
colonial decision** Virginia held that the English rule as to dower 
in trust estates would not be followed in that colony but, subsequent 
to the passage of a statute repealing the common-law rule, the same 
state held that the colonial decision was wrong and that until repealed 
by statute the English rule was part of the law of Virginia.** In 





2 Peters 141. 

Colburn v. Harvey, 18 Wis. 147. 
“Dobson v. Taylor, (1755) John Randolph’s MS. Reports, p. 77. 
“Claiborne v. Henderson, 3 Hen. & Munf. 322. 
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Pennsylvania the Supreme Court held that the English rule did not 
apply under the changed conditions in that state and refused to fol- 
low the common law.** It seems quite clear however that most of 
the states have taken the view adopted in Virginia and either fol- 
lowed the common-law rule or repealed it by legislative enactment.** 

It is difficult to understand why the Supreme Court should feel 
bound to follow this old rule of equity because of the wording of 
the statute in question. Ordinarily the rules of equity were more 
reasonable and therefore preferable to rules of common law properly 
so called. But we have in this instance the exception that proves 
the rule. In the first place the word “seisin’” has not been so con- 
fined to “legal estates” during the past two centuries as to justify 
the inauguration of this antiquated rule of equity in the State of 
Wisconsin.**7 Moreover the phrase “estates of inheritance” does 
not require the interpolation of the word “legal” and in a recent New 
York case** it has been held that this phrase includes equitable es- 
tates of inheritance. Inasmuch as the property statutes of Wisconsin 
were taken from New York this ruling should more than offset the 
dicta of the eminent Wisconsin judges to the contrary. The inter- 
pretation seems narrow and quite as unnecessary as it is unreason- 
able. In the words of Mr. Justice Marshall in Harley v. Harley,*® 
“If the statute will reasonably permit of a construction which will 
save the dower right and also one which will defeat it, and there is 
uncertainty as to which was in the minds of the lawmakers when 
the statute was adopted, the former should prevail.” It is submitted 
that had this guide to statutory construction been followed that the 
interpretation given to section 233.01 could not have arisen. 

But even assuming that the legislature intended to state only the 
common-law rule in this matter, it does not seem necessary to adopt 
a rule of equity, the reason for which has long since disappeared and 
which was disapproved of by the very judges who followed and es- 
tablished it. The ease with which dower may be barred in Wisconsin 
under sections 233.10 and 235.27 of the Wisconsin Statutes elimin- 


%Shoemaker v. Walker, 2 Serg. & Rawle 554; Reed v. Morrison, 12 Serg. & 
Rawle 18. 

*Scribner on Dower, vol. I, p. 400 et seq. 19 Corpus Juris 478. 

*“Caseborne v. Scarfe, 1 Atkins 603 by Lord Hardwicke; Burgess v. Wheate, 1 
W. Blackstone’s Reports 123, by Lord Mansfield. Bordwell on Seisin and Dissei- 
sin, 34 Harvarp Law Review 592, 717. 

%*Lugar v. Lugar, 160 App. Div. (N. Y.) 807. 

140 Wis. 282, 122 N.W. 761. 
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ates the reason which gave rise to this old English rule. The non- 
existence of any decision on this matter in Wisconsin renders the 
doctrine of stare decisis inapplicable and there seems to be no reason 
to believe that estates have been settled in trust for the express pur- 
pose of escaping the wife’s claim to dower. And so even admitting 
the interpretation to be correct it does not follow that all the precepts 
of English common law and equity are to be adopted as the com- 
mon law of Wisconsin without regard to the conditions existing in 
this commonwealth. 

A brief survey of the conditions existing in this state under the 
statutes and judicial decisions now in force seems to justify a refusal 
to follow the old English rule in this matter of dower. There ap- 
pears no valid reason for not granting a widow dower in the trust 
estates of her husband other than blind adherence to the common law 
upon the principle of stare decisis. For the reason given above this 
contention does not seem tenable. However, since the enunciation 
of the dicta in the cases of Will of Prasser*® and Harley v. Harley“ 
it cannot be denied but that there is some doubt as to the present 
state of the law. It is suggested that this doubt should be removed 
by a legislative enactment providing that a wife should have a right 
to dower in the equitable estates of inheritance whereof her husband 
was possessed during coverture unless her right to dower is lawfully 
barred. 

MAxweE Lt H. HErrIott 
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Ricgut or Huntinc—*A Prorit a PrReNpDRE” WHICH MAy BE CONVEYED IN 
Gross.—In a recent Michigan case, St. Helen Shooting Ciub v. Mogle et al., 
—— Mich. —— 207 N.W. 915, it appeared that the St. Helen Development 
Company was the owner in fee of all the land bordering on Lake St. Helen. 
It conveyed exclusive hunting rights to the plaintiff, in addition to 12 acres 
of land bordering on the lake, for a clubhouse. The defendant Mogle later 
purchased in fee a portion of the land bordering on the lake, subject to the 
exclusive hunting rights theretofore granted to the plaintiff. Mogle there- 
after not only hunted himself but rented boats to others for the purpose of 
hunting. The St. Helen Shooting Club sued him for infringing their rights. 

The court held that, since the St. Helen Development Co. was the owner 
in fee of all the surrounding land, it owned all the land under the lake, 
Grand Rapids Ice & Coal Co. v. South Grand Rapids Ice & Coal Co., 102 
Mich. 227, 25 L. R. A. 815, 47 Am. St. Rep. 516, 60 N.W. 681; Johnson v. 
Burghom, 212 Mich. 19, 11 A. L. R. 234, 179 N.W. 225; Lorman v. Bensen, 
8 Mich. 18, 77 Am. Dec. 435; Clark v. Campau, 19 Mich. 325; Bay City Gas- 
light Co. v. Industrial Works, 28 Mich. 162; that it had the exclusive hunting 
rights as a result of this ownership, Ainsworth v. Munoskong Hunting & 
Fishing Club, 159 Mich. 61, 123 N.W. 802; Hall v. Alford, 114 Mich. 165, 
38, L. R. A. 205, 72 N.W. 137; and that this exclusive right might be 
separated from the fee of the land and conveyed to another on the ground 
that the right to hunt is a “profit 4 prendre” and therefore might be conveyed 
separately, 12 R. C. L. 689; 27 C. J. 943; Thompson on Rear Property, 234; 
Tiffany on Rea Prorerty, Vol. 2 (2nd Ed.) 381, 382; Bingham v. Salene, 








102 WISCONSIN LAW REVIEW 


15 Or. 208, 3 Am. St. Rep. 152, 14 P. 523; Smith v. Odell et al., 234 N. Y. 
267, 137 N.E. 325. 

This reasoning would not be applied in Wisconsin for the reason that it 
is held here that the state holds title (as trustee for the public) to all the 
land under lakes, Diedrich v. Northwestern Union R. Co., 42 Wis. 248, 24 
Am. Rep. 399; Boorman v. Sunnuchs, 42 Wis. 233; Delplaine v. Chicago & 
N. W. R. Co., 42 Wis. 214, 24 Am. Rep. 386. 

In the case of streams it is held at common law that the riparian property 
owners have title to the middle of the adjoining streams. This rule is followed 
in practically all the states including Wisconsin and Michigan, Jones v. Petti- 
bone, 2 Wis. 308; Walker v. Shepardson, 4 Wis. 486, 65 Am. Dec. 324; Ryan 
v. Brown, 18 Mich. 196, 100 Am. Dec. 154; Watson v. Peters, 26 Mich. 516; 
but on the matter of exclusive hunting and fishing privileges on navigable 
streams it has been repeatedly held in Wisconsin that the right of free naviga- 
tion is in the public and that hunting and fishing are an incident to this right, 
Willow River Club v. Wade, 100 Wis. 86; Diana Shooting Club v. Husting, 
156 Wis. 261; Merwin v. Houghton, 146 Wis. 398, 131 N.W. 838. Thus it 
can be seen that it is extremely doubtful if there can be any such thing as 
an exclusive right to hunt or fish on any navigable stream or on any other 
navigable body of water in the state of Wisconsin. 

The policy of the state is perhaps best explained in the case of Diana Shoot- 
ing Club v. Husting, 156 Wis. 261, in which the chief justice said,” Navigable 
waters of this state are public waters and the policy which in the Ordinance of 
1787, in the Enabling Act of 1846 and in the State Constitution, reserved to 
the people the full and free use of public waters, should not be limited or 
curtailed by any narrow construction but should be interpeted in the broad and 
beneficent spirit that gave rise to it.” 

Upon the question of proprietary rights in navigable waters the United 
States Supreme Court has always sustained the rights of the various states 
to decide as they saw fit, so long as no constitutional provisions were violated. 
“It is for the several states themselves to determine if they choose to resign 
to the riparian proprietors rights which properly belong to them in their 
soverign capacity. It is not for others to raise objections.” Barney v. Keokuk, 
94 U. S. 337; Packer v. Bird, 137 U. S. 661; Hardin v. Jordan, 140 U. S. 
371; Kaukauma Water Power Co. v. Green Bay & M. Canal Co., 142 U. S. 


254; Eldridge v. Trezant, 160 U. S. 466. 
Wuttam H. Crutcaer, Jr. 


TAXATION oF NATIONAL BANK StocK.—A national bank doing business in 
Iowa instituted a suit on behalf of its stockholders to restrain the collection 
of a tax levied against the latter on their shares. The petition attacked the 
tax on several grounds, among which was an allegation that the tax was void 
because it discriminated between the national bank stock and moneyed capital 
invested in competition therewith, in violation of section 5219, Revised 
Statutes of the United States (Comp. Stat. sec. 9784). The petition also 
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alleged that moneyed capital in excess of $5,000,000 was loaned by individual 
citizens in Guthrie County, Iowa, where the national bank was located, and 
that this moneyed capital was engaged in competition with the plaintiff. It 
was evident that the national bank stock was taxed at a rate much higher 
than the money being loaned by individuals. A demurrer to the petition was 
sustained by the trial court and judgment entered against the plaintiff, and this 
judgment was affirmed by the Supreme Court of Iowa. The case was taken 
to the Supreme Court of the United States on a writ of error, the assignment 
of error being that the Supreme Court of Iowa, although holding that the 
state law permitted the discrimination against national banks alleged in the 
petition, denied the bank’s contention that, when so construed and applied, 
the law was in conflict with the federal statute. First National Bank of 
Guthrie Center v. Anderson, —— U. S. ——, 46 S. Ct. Rep. 135. 

The case arose upon the question of construction of the Federal statute 
permitting the taxation of national bank stock. The statute reads as follows: 
“Nothing herein shall prevent all the shares in any association from being 
included in the valuation of the personal property of the owner or holder 
of such shares, in assessing taxes imposed by authority of the state within 
which the association is located; but the legislature of each state may determine 
and direct the manner and place of taxing all the shares of national banking 
associations located within the state, subject only to two restrictions, that 
the taxation shall not be at any greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of such state, and that 
the shares of any national banking association owned by non residents of any 
state shall be taxed in the city or town in which the bank is located, and not 
elsewhere. Nothing herein shall be construed to exempt the real property of 
associations from either state, county, or municipal taxes, to the same extent, 
according to its value, as other real property is taxed.” Section 5219, Revised 
Statutes of the United States (Comp. Stat. sec. 9784). 

A case arose in Wisconsin recently under the same statute. The First 
Nafional Bank of the city of Hartford brought an action to recover the amount 
of a certain tax paid to the defendant city. The plaintiff was a national 
bank, engaged in business in Hartford, Wisconsin. During the year 1921 the 
city of Hartford assessed and levied a tax at the prevailing rate in that as- 
sessing district amounting to $3.177 on each $100 of the assessed valuation of 
the stock. The tax was paid by the bank on behalf of its stockholders under 
protest. The trial court found that “during the year 1921 there was a very 
large amount of moneyed capital in the hands of individual citizens of said 
city of Hartford, running into many hundreds of thousands of dollars, that 
was neither assessed for taxation nor taxed, which entered into competition 
with the banking business, including the banking business of the plaintiff.” 
The trial court entered judgment for the plaintiff, but on appeal the Supreme 
Court reversed the judgment by a four to three decision, Justices Vinje, 
Escfiweiler, and Jones dissenting. First National Bank of Hartford v. City 


of Hartford, 187 Wis. 290, 203 N.W. 721. 
No state can tax shares of national bank stock without the consent of the 
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federal government, McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; 
Mercantile Bank v. New York, 121 U. S. 138, 30 L. Ed. 369, 7 S. Ct. Rep. 
826. The theory of these cases is that national banks are instrumentalities 
of the Federal government, and as such cannot be taxed by the states. The 
National Banking Act, passed by Congress on June 3, 1864, (13 Stat. at 
Large, 99, 111, 112) first permitted taxation of national bank stock by the 
states. That act provided that state taxation of the shares of national bank- 
ing associations should not be at a greater rate than that assessed upon other 
moneyed capital in the hands of individual citizens of such state, and in 
addition contained an express proviso that the tax should not exceed the rate 
imposed upon the shares of state banks. This act was modified by act of 
February 10, 1868, (15 Stat. at Large, 34), and subsequently became section 
5219, Revised Statutes of the United States, supra. The effect of the latter 
act was not to prelude the possibility of any interpretation of the act of 
Congress as would justify states, while imposing the same taxation upon 
national bank shares as upon shares in state banks, from discriminating against 
national bank shares in favor of moneyed capital not invested in state bank 
stock. Boyer v. Boyer, 113 U. S. 689, 28 L. Ed. 1089, 5 S. Ct. Rep. 706. 
The purpose of both the original and the amended statute, it seems, was to 
prevent unjust discrimination against national banks, Mercantile National 
Bank v. New York, 121 U. S. 138, 30 L. Ed. 369, 7 S. Ct. Rep. 826. The 
problem of discrimination has been raised most often by the question of when 
the shares of national bank stock have been assessed at a “greater rate than 
is assessed upon other moneyed capital in the hands of individual citizens.” 
In a great many of these cases it has been admitted that the national bank 
stock was being assessed at a different rate than the property alleged to be 
“other moneyed capital,” and the decision of the case hinged upon a determina- 
tion of whether this property was “‘other moneyed capital” within the mean- 
ing of the statute. 

In Boyer v. United States, supra, a Pennsylvania statute expressly exempted 
from local taxation certain securities enumerated in the act. The list was 
so broad that it seems apparent that the statute was a part of a general 
scheme to discriminate against national bank stock in taxation. The case came 
up on a demurrer, which admitted all the exceptions, and it was held that the 
statute included such a material portion, relatively, of the moneyed capital 
in the hands of individual citizens as to make the tax upon the shares of 
national banks an unfair discrimination. The Supreme Court of Pennsylvania, 
in 1870, enjoined a tax upon national bank stock on the ground that the tax- 
ing statute transcended the limit of the Act of 1868, by which the state could 
tax national bank stocks only to the extent that the people were taxed for 
money at interest on bonds, mortgages, etc. This was held to be the test. 
Pleish v. Hortranft, 1 Leg. Gaz. 46. A few years later the case of Mercantile 
Bank v. New York came before the United States Supreme Court. In that 
case the Mercantile Bank had filed a bill to restrain the collection of taxes 
assessed upon its stockholders in respect to their shares in the bank The 
bill alleged that the shares were assessed at a greater rate than was assessed 
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under the laws of New York upon other moneyed capital in the hands of 
individual citizens of that state. The hearing was upon an agreed statement 
of facts which showed that stock in corporations deriving income or profit 
from their capital or otherwise, stock in life insurance companies, stock in 
trust companies, savings bank deposits, and different municipal bonds were 
exempt frum taxation by the state. The bill was dismissed by the trial 
court, and the decision affirmed by the Supreme Court of the United States. 
The court held that the term “moneyed capital” included “shares of stock or 
other interests owned by individuals in all enterprises in which the capital 
employed in carrying on its business is money, where the object of the 
business is the making of profit by the use of money. The moneyed capital 
thus employed :s invested for that purpose in securities by way of loan, dis- 
count, or cinerw:se, which are from time to time, according to the rules of the 
business, reduced gain to money and teinvested. It trcludes monsy in the 
hands of individuals employed in a similar way, invested in loans or in 
securities for the payment of money, either as an investment of a permanent 
character, or temporarily with a view to sale or repayment and reinvcstment.” 
The term was held not to include moneyed capital in the hands of a corpora- 
tion not coming into competition with national banks, but that trust companies 
did deal with money and securities in such a way as properly to bring the 
shares of individuals held therein within the definition of moneyed capital in 
the hands of individuals, as used by the act of Congress; however, the court 
found that the rate of taxation upon this form of investment was not less 
than that imposed upon national banks. The definition of “moneyed capital” 
given in the Mercantile Bank case, or one substantially similar, has been ap- 
proved in several cases decided later. First National Bank v. Turner, 154 
Ind. 456, 57 N.E. 110; Ankeny v. Blakley, 44 Or. 78, 74 Pac. 485; Merchants’ 
National Bank v. City of Richmond, 256 U. S. 635, 65 L. E. 1135, 41 S. Ct. 
Rep. 619. 

It is important to note, however, that section 5219 does not prohibit dis- 
crimination in favor of all moneyed capital. It is well settled that the section 
refers only to moneyed capital which comes into competition with national 
banks, First National Bank v. County of Chehalis, 166 U. S. 440, 41 L. Ed. 
1069, 17 S. Ct. Rep. 629, First National Bank v. Chapman, 173 U. S. 205, 43 
L. Ed. 669, 19 S. Ct. Rep. Merchants’ National Bank of Richmond v. City of 
Richmond, supra; National Bank of Baltimore v. City of Baltimore, 100 Fed. 
24 40 C. C. A. 254. 

In First National Bank v. City of Hartford, supra, it is conceded that the 
bank stock in question was assessed at a rate much higher than money in the 
hands of private individuals invested in mortgages, bonds, and other securities, 
and it seems quite clear that this difference would be discriminatory if money 
so invested was “moneyed capital” within the terms of the statute. The 
theory of the majority justices seems to be that section 5219 refers only to 
state banks and trust companies in direct competition with national banks. 
The court gave as one of the reasons for its decision the following: “Moneyed 
capital in the hands of individual citizens, invested in mortgages and securities 
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for their own personal benefit, does not in fact compete as a business with 
moneyed capital invested in shares of national banks for the business which 
national banks are authorized to do. If there is any competition as to loans, 
such competition is within such a narrow and restricted field, and so incon- 
sequential in amount as not to be in fact discrimatory within the decisions 
already cited.” The opinion does not seem to establish that there is little or 
no competition, however. The court took judicial notice of the fact that na- 
tional banks were prosperous. There was direct evidence submitted at the 
trial that other interests than banks and trust companies came into direct 
competition with the loaning business of the First National Bank of Hartford. 
But the court stated that it must take judicial notice of the general conditions 
to which the law applied throughout the state. It is rather difficult to under- 
stand why the court should take judicial notice of the fact that there was no 
moneyed capital, aside from state banks and trust companies, coming into 
competition with national banks, especially when three justices denied that 
this was the case, and where there was direct evidence in the case under 
consideration tending to prove that such competition existed. The majority 
justices place some emphasis upon the fact that the amount of competition is 
so slight as not to be within the contemplation of the statute. But this is 
not the test applied in the federal decisions. It is quite clear that moneyed 
capital of individual citizens, placed in stocks, bonds, or similar securities 
purely for investment purposes is not moneyed capital engaged in competition 
with the business of national banks. However, if individuals invest their 
money in mortgages and notes, for the purposes of discounting and rein- 
vesting, on the basis of “short time loans,” it seems equally clear that this is 
moneyed capital engaged in competition with national banks. Though the 
competition of each individual may be inconsequential, nevertheless the com- 
petition of all the individuals employing their moneyed capital in this manner 
is bound to have some effect upon the business of the national banks. 

It might be noted that Congress has passed a statute since both of the main 
cases arose which applies to the point in issue. By the act of March 4, 
1923, c. 267, 42 Stat. at Large 1499 (Comp. St. supp. 1925 sec. 9784) section 
5219 of the Revised Statutes was amended, making the section read as follows, 
the words shown in italics being added to the restrictions of the old section 
5219: “In the case of a tax on said shares the tax imposed shall not be at 
a greater rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such state coming into competition with the business 
of national banks: Provided, that bonds, notes, or other evidences of indebted- 
ness in the hands of individual citizens not employed or engaged in banking or 
investment business and representing merely personal investments not made in 
competition with such business shall not be deemed moneyed capital within the 


meaning of this action.” However, the Supreme Court of the United States, 


in First National Bank of Guthrie Center v. Anderson, supra, held that this 
was merely a legislative recognition of the rule laid down in the Mercantile 
Bank case, which held that “other moneyed capital” must be taken as im- 
pliedly limited to capital employed in substantial competition with the busi- 
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ness of national banks. The amendment does not decide when the moneyed 
capital is employed in competition with the business of national banks. So it 
seems that in legal contemplation and practical effect the restriction is the 
same as it was before the amendment of section 5219 by Congress. 

Haroip J. Sporer 


TENANCIES BY THE ENTIRETY IN WISCONSIN.—In In re Ray’s Will, —— Wis. 
—, 205 N.W. 917, the Wisconsin court, without discussion, and referring 
only to earlier cases, made the statement that estates by the entirety cannot 
be created under present law in Wisconsin, estates which formerly were such 
a common law being now reduced to joint tenancies by the Married Woman's 
Property Act granting the wife the right to convey her interest. 

This decision is based on the case of Wallace v. St. John, 119 Wis. 585, 
97 N.W. 197, where the question was examined rather thoroughly. There 
the court admitted that at common law where an estate was granted to a hus- 
band and wife, they took by entireties, and not by moieties, and that words which 
would. make two other persons joint tenants would make the husband and 
wife tenants by the entirety. The court stated that the Married Woman’s 
Property Act. now chapter 246, and especially sections 246.01 and 246.03, 
changed the common law, and decided that a conveyance to a husband and 
wife, after the passage of the Revision of 1878, made them joint tenants 
rather than tenants by the entirety. 

The court there traces the various laws passed giving married women rights 
in property, and shows that the revision of 1878 made various changes in the 
former law, which in the case of Bennett v. Child, 19 Wis. 362, had been held 
not to change estates by entirety, though this case was decided after the first 
married woman’s act in 1850. The change made in 1878 is shown in the 
italicized parts of the following two section of the law: 

246.01 The real estate of every description, including all held in joint 
tenancy with her husband, and the rents ... . thereof, of any female now 
married, shall not be subject to the disposal of her husband, but shall be her 
sole and separate property as if she were unmarried.” 

246.03 “Any married female may . . . convey and devise real and personal 
property and any interest or estate therein of any description, including all 
held in joint tenancy with her husband .... in the same manner as if she 
were unmarried.” 

The court follows the argument of the revisers of statutes that these sections 
were amended “so as to provide more certainly that all real estate of the wife 
shall be at her sole disposal”, and quotes from another case, Citizens’ L. & T. 
Co. v. Witte, 116 Wis. 60, 65, 92 N.W. 433, 445, which states that the revision 
covers estates by the entirety, since otherwise the “new provisions are with- 
out significance.” 

It should be noticed that in the Wallace case the court does not state that 
there can be no such thing as a tenancy by the entirety, but merely states 
that a conveyance to a husband and wife does not create such a tenancy. In 
Bassler v. Redwolinski, 130 Wis. 26, 109 N.W. 1032, the Wallace case is 
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followed, the court saying, “Circumstances which prior to the Revision of 
1878 made the husband and wife tenants by entireties subsequently have made 
them joint tenants with the common-law characteristics thereof.” This is a 
step further. Then in the Ray case the court takes a much greater step, and 
declares that tenancies by the entirety are impossible, citing however as 
authority only the Wallace case. 

The result in all these cases is obtained by a determination of the legislative 
intent. If then it can be shown that the legislature believes that tenancies by 
the entirety still exist, it seems that in the Ray case the court might well 
have come to the opposite conclusion, and not declared them abolished. 

‘Chapter 308 of the Laws of Wisconsin, 1925, creates a new section of the 
statutes which reads as follows: “230.48 Certificate of Limitation of Joint 
Tenants of Mortgage. Upon the death of one joint tenant or tenant by the 
entirety, in any real estate mortgage . . . the surviving cotenant may petition 

. for a certificate of the termination of either such tenancy and of his 
survivorship. Upon such application the same proceedings shall be had and 
a similar certificate issued as is provided in section 230.47 .... ” Section 
230.47 there referred to was passed in 1903, just before the Wallace case, 
and quite a long time before the Bassler case, and speaks also of tenancy by 
the entirety, but this section does not seem to have been noticed in either of 
those cases. 

In the Inheritance Tax provisions, the legislature also speaks of tenancies 
by the entirety. The 1917 legislature by chapter 322 created a new part of 
section 1087, now section 72.01, dealing with joint estates, and provides in 
part as follows: “(6) Joint Interests. When any property . . is held in the 
joint names of two or more persons, or as tenants by the entirety, upon the 
death of one of such persons the right of the surviving tenant by the entirety, 
joint tenant, . . . shall be deemed a transfer of one-half .... taxable under 
the provisions of this chapter... ” 

Section 230.48 would seem to indicate that as late as 1925 the legislature 
believed that tenancies by the entirely still existed. Section 230.47 was in 
effect when the Wallace and Bassler cases were decided, and speaks of 
tenancies by the entirety. Can the existence of these statutes and the decision 
in the Wallace and Bassler case be reconciled? If those cases are correct 
must the Ray case also be correct? An examination of all the statutes above 
referred to together would seem to show that if the Ray case is considered 
wrong the other decisions and statutes may be reconciled. 

In the Wallace case the court states that the object of the Married Woman’s 
Property Act was to prevent the property of the wife from being liable for 
the debts of the husband, and from being sold or controlled by him. As 
stated in Bertles v. Numan, 92 N. Y. 152, “The sole purpose was to secure to 
her (the wife) during coverture what she did not have at common law, the 
use, benefit and control of her own real estate, and the right to convey and 
devise it as if she were unmarried.” 

Most of the courts of the United States which have passed on the question 
have found contrary to the decision in the Wallace case, and decide that the 
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married woman’s acts do not abolish tenancies by the entirety. See Tiffany 
on REAL Property, 2nd ed. 650. Also 19 L. R. A. (N. S.) 1036. This the 
Wisconsin court does not deny, citing in the Ray case several decisions 
contrary to their own. But none of these cases have quite the same statutes 
as Wisconsin has under the Revision of 1878, which inserts the addition, 
“all lands held in joint tenancy with her husband.” 

It might be argued that when the statute speaks of joint tenancy that they 
mean joint tenancy, and not tenancy by the entirety. At common law it was 
not necessary that all land held by a husband and wife jointly be held by 
entireties. For instance, if land were given to A and B jointly, and they 
later married, they held as joint tenants, and not by entireties. See Tiffany, 
supra, 646, where other examples are given, and cases from nine jurisdictions 
are cited. 

But even supposing that the legislature intended by the statutes referred to in 
the Revision of 1878 to include tenancies by the entirety, so that the Wallace 
and Bassler cases are correct, it does not follow that the Ray case is neces- 
sarily correct. The Wallace case merely states that a conveyance to a hus- 
band and wife creates a joint tenancy after the statutes, while the Ray case 
says that tenancies by the entirety are abolished, an entirely different thing. 

Looking at the statutes, sections 230.47, 230.48, and 72.01 (6) again, it 
scems clear that the legislature believes tenancies by the entirety to still 
exist. The first named statute was in existence when the Wallace case was 
decided. In the light of this fact, it would seem that what the legislature 
probably intended was that in ordinary cases of a grant to a husband and 
wife, such grants should be held to make them joint tenants. This would 
satisfy the rule in the Wallace and Bassler cases. But sections 230.47, 230.48, 
and 72.01 (6) would show that if a tenancy by the entirety were created, it 
would not be void, but good. In other words the Married Woman’s Property 
Act, revised in 1878, decided that the policy of the law was to construe grants 
to persons jointly, even though they were husband and wife, as joint tenants, 
but if an intention appears specifically in the grant, the above named sections 
would show that tenancies by the entirety should be as good as ever. 

There seems to be no good reason for the abolition of the tenancy by the 
entirety. The argument may be made that husband and wife are no longer 
one person in the eyes of the law, and so such tenancies are absolute. But 
it seems that it may often be the desire of a grantor to give to a husband 
and wife, and to the survivor thereof. So far as can be determined, the 
chief difference between tenancies by the entirety and joint tenancy was that 
in the latter, if a conveyance were made by either husband or wife during their 
lifetime, the grantee and the other joint tenant then took as tenants in common, 
and the rights of survivorship was destroyed. In tenancies by the entirety 
the right of survivorship could not be destroyed. 

If the law disapproved of survivorship very strongly, it would abolish 
joint tenancy altogether, but it has not done so. And exactly the same result 
as is obtained by the creation of an estate by the entirety would seem to be 
still possible under a conveyance as follows: To A and his wife B jointly 
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for life, remainder to the survivor thereof. Here the parties cannot cut off 
the survivorship except by a conveyance by both parties, thus accomplishing 
exactly what a tenancy by the entirety accomplished before; yet no one would 
doubt that this sort of grant would be good. 


In the case of Bennett v. Child, 19 Wis. 362, the husband was sued, and 
the creditors attached property held in tenancy in entirety, taking not only 
his but his wife’s interest in the property jointly held, leaving her only the 
chance of survivorship. This caused the revisers to change the law in 1878, 
they feeling that such a result was wrong. The court thought they had 
changed the law, and said so in the Wallace case. Obviously, if the Benneti 
case is correct, tenancies by the entirety work injustice, and should be abolish- 
ed, giving the wife the right to her interest in the land. But suppose it 
were said that tenancies by the entirety could still exist if expressly stipulated 
for, need this be the rule? It seems not, and that it might well be held under 
the Married Woman’s Property Act, as is now held in many states, that the 
right of the husband to the entire use of the property during the joint lives 
of husband and wife was not an incident of tenancy by the entirety, but merely 
one of the husband’s common law marital rights, and abrogated by the act 
so that the husband can no longer assert an exclusive right to the rents and 
profits or divest the wife of the right to share therein by making a con- 
veyance to third persons, or having his property attached. See Tiffany, supra, 
652, citing cases from eight jurisdictions. 


It would seem that if this were the rule, rather than the rule laid down in 
the Bennett case, there would be no reason for the abolition of tenancies by 
entirety. Persons making grants to a husband and wife often desire that the 
survivor shall assuredly take the whole interest. This can be done, as al- 
ready suggested ,in a roundabout manner by giving to them for life, remainder 
to the survivor. But suppose the intention is clear, as it was in the Ray case, 
where it was expressly stated that the parties should take as “tenants by 
the entirety.” Or suppose the gift is to husband and wife “and the survivor” ; 
or to husband and wife “and survivor in his or her own right”; cases amply 
showing the clear intention of the testator to have a tenancy by the entirety. 

The last mentioned case actually occurred in Mittel v. Karl, 133 Ill. 65, 24 
N.E. 553, 8 L.R.A. 655, and the court held that an estate for life was given 
to each, with a contingent remainder in fee to the survivor, and that a joint 
tenancy was not created. This rule would seem to be in accord with the more 
liberal policy contended for here. 

It would seem that the legislature intended, and the court decided in the 
Wallace and Bassler cases, that an ordinary grant to a husband and wife 
should be treated as a joint tenancy. But it would also seem—and this the 
court seemed to overlook in all these cases—that the legislature did not intend 
to abolish tenancy by the entirety altogether, as shown by section 230.47, and 
the two subsequently enacted statutes, 72.01 (6) and 230.48. If an intention 
to create a tenancy by the entirety appears expressly on the face of the in- 
strument, the court, it seems, should not go out of its way to construe such 
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a grant as an estate by the entirety, and then hold that such an estate has 
been abolished by law. 

No reason of public policy would seem to bar the results of a tenancy by 
the entirety, providing the rule were adopted that the husband could not have 
the full control of the property during his lifetime. No statute seems to 
expressly bar all such tenancies. The legislature, as late as 1925, seems to 
consider them still in existence. It would seem then that the court should not 
have declared tenancies by the entirety abolished, and that the decision in In re 
Ray’s Will might well have been the other way, although the Wallace and 
Bassler cases were correctly decided, and tenancies of this sort might well 
be allowed where expressly provided for by the grantor, thus putting Wiscon- 
sin in line with the weight of American authority; holding such tenancies not 
abolished by the Married Woman’s Property Act. 


EuGEeNne GriswoL_p WILLIAMS. 


Trusts—Duty or TRUSTEE TO CHANGE INVESTMENTS.—The question of the 
duty of a trustee under a will to change the investment of the trust estate 
was directly considered for the first time by the Supreme Court of Wisconsin 
in the recent case of Jn re Allis’ Estate, Wis. ——, 209 N.W. 945. The 
trustees in that case took under the will of Ernest Allis, “with full power and 
authority in their discretion to invest, reinvest, and employ said estate and 
generally manage the same; to continue the same as it is invested at the time 
of my death, and especially as invested in the E. P. Allis Company, or to change 
such invesment”. The present trustees were appointed in 1901. During the 
years 1907 to 1910 the trustees purchased 1150 shares of the preferred stock 
of the Chicago, Milwaukee & St. Paul Railway Company at an average price 
of $161 a share, and 750 shares of the Milwaukee Electric Railway & Light 
Co. at about $112 a share. The Allis stock mentioned was sold to the Allis- 
Chalmers Company in return for stock of that company, which was not 
delivered to the trustees until two years after their appointment. On the 
death of the widow, a half interest in the estate vested in the only child of 
the testator, Mrs. Margaret Allis Harrison, and half the stock was delivered 
to her and the trustees discharged as to that part. The proof established that the 
market value of the St. Paul stock had greatly depreciated since its purchase, 
that it had paid no dividends since 1917, that the stock of the M. E. R. & 
L. Co. is selling below par, but dividends are regularly paid, and that the 
value of the Allis-Chalmers stock depreciated between the time of the ex- 
change and the time when the trustees secured possession of the certificate. 
In 1920, William B. Harrison, husband of Mrs. Margaret Allis Harrison, 
the principal cestui que trust, was appointed cotrustee, and began urging the 
trust company to sell the St. Paul stock. In January 1922 a committee was 
appointed to consider the matter and an investigation made. Another was 
made in December 1923. Both times the committee reported that it would 
be inadvisable to dispose of the stock. A petition for approval of accounts 
was filed in March 1924, which Mrs. Harrison and the guardian of her four 
minor children opposed. The county court found that the trustees acted in 
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good faith and as ordinarily prudent persons would act with reference to the 
retention of the stock here in question, and that the trustees exercised the 
discretion vested in them by the will in accordance with their best judgment, 
and in the manner that seemed to them to be for the best interests of the trust 
estate. The Supreme Court, Crownhart, J., dissenting, affirmed the judgment 
and discharged the trustees from all liability on account of the trust. 

It seems to be the general rule that a testator, in creating a trust, may 
enlarge the powers which the trustee would ordinarily have in the matter 
of investments. 1 Perry on Trusts, (6th ed.) sec. 460. But where the di- 
rections are general, as “to invest at his discretion”, and do not point to a 
particular investment, or a particular class of investments, the trustee is 
restricted to those securities sanctioned by law. Pabst v. Goodrich, 133 Wis. 
43, 113 N.W. 398, 14 Ann. Cas. 824; In re Hart, 203 Pa. St. 480, 53 Atl. 364. 
There seems to be a question of policy behind these rules as to how much 
control a testator will be allowed to exercise over property left in trust by 
his will. It might be argued that since the estate is, in equity, that of the 
beneficiaries, their wishes should be regarded, at least if they are sui juris, 
or that the administration of the trust should be left to the usual rules of law. 

The present will was construed in the case of In re Allis’ Estate, 123 Wis. 
223, 229, 101 N.W. 365, 367, where the court said, “The purpose of the will, 
evidently was to have the trustees invest and employ the corpus of the estate 
in obtaining securities in kind like those specified in the will; and he con- 
templated that they should purchase such securities as a prudent and provident 
person would purchase as a good and safe investment, and that they should 
not be restricted to the conditions and limitations imposed by law for the 
investment of trust estates”. The court there approved the investment of a 
part of the funds in securities not sanctioned by the statute then in force, by 
virtue of the powers of the will. In Pabst v. Goodrich, supra, however, the 
court refused to allow an investment to be made in a foreign corporation on 
the ground that the language of the will expressed no intention on the part 
of the testator that such an investment should be made, and distinquished the 
case of In re Allis’ Estate, supra, saying that “in that case the investment 
was of the kind contemplated in the will and therefore not restricted to the 
conditions and limitations imposed by the law for the investment of trust 
funds.” However, the will in Pabst v. Goodrich gave the trustee “power and 
authority to manage and control the property according to their judgment 
and discretion, . . . . with no responsibility for losses, provided they act 
honestly and in good faith.” It would thus seem that the court, in the 
decision of the case, if not in the language of the opinion, is applying the 
crdinary rule of investments by trustees, and restricting the right of a 
testator to enlarge the powers of a trustee under the will to cases where a 
particular class of investments is mentioned in the will. That the construction 
of the powers under the will in the principal case is a deciding factor seems 
apparent from the statement in the opinion that “were it not for the broad 
powers conferred by the will, the court would find it difficult to affirm the 
findings of the county court.” 

The court holds, however, that the question of the propriety of the invest- 
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ments as originally made is not before the court at this time, an order approv- 
ing the accounts having been entered in 1920 with Mrs. Harrison’s consent. 
The question is, then, whether or not the trust company is liable to repay the 
loss sustained through the depreciation in value of the stock still held by the 
trustees, and the court decides that it is not, saying “this court does not 
weigh the evidence on appeal as if it were sitting as a trial court.” 

It is clear that even though the investments were properly made, the duty 
of the trustee does not end there. As Mr. Justice Crownhart points out in 
the dissenting opinion, “Not only must care, diligence, and discretion be 
used in the purchase of securities; but the same care, diligence, and dis- 
cretion must be used in the management of the estate throughout, and, if 
reasonable care and discretion should require the sale of such securities and 
the reinvestment of the funds secured from such sale in other securities or 
other classes of securities, it would be the manifest duty of the trustees to 
make the sale.” 1 Perry on Trusts, (6th ed.) sec. 465; Stark’s Estate, (Surr.) 
15 N. Y. S. 729, 731; Johns v. Herbert, 2 App. D. C. 485, 499. 

The court in the principal case agrees that “the fact that the trustees con- 
tinued to hold the stock, especially that of the St. Paul road, after the statute 
permitting the investment of trust funds in such stock had been repealed, and 
until the stock had so greatly depreciated in value, makes a prima facie case 
of failure to exercise reasonable diligence on the part of the trustees which 
calls for explanation. Beam v. Paterson Safe Deposit Co., 81 N. J. Eq. 195, 
86 Atl. 369.” Johns v. Herbert supra. 

The case of In re Colgates Will, 189 App. Div. 75, 178 N. Y. S. 125 was 
cited in support of the decision of the court that a satisfactory explanation 
had been made. The powers granted under the will were similar to the ones 
in the principal case and the trustee, a trust company, was held not liable for 
depreciation in St. Paul railroad stock bought in 1904 and held until 1917. 
But in Villard v. Villard, 219 N. Y. 482, 114 N.E. 789, the testator authorized 
the trustee to retain any securities belonging to him at the time of his death. 
The trustee received railroad stocks purchased by the executor at the request 
of the residuary legatee and held them until part became worthless and part 
were materially depreciated in value. The court affirmed a finding that the 
trustee could have and should have ascertained that the stocks were not 
securities owned by the testator at the time of his death, that it should have 
known that the investment was unsafe, and was negligent in failing to change 
the investment within a reasonable time. A similar case in which the trustee 
was also held liable is In re Jarvis’ Estate, 180 N. Y. S. 324, 110 Misc. 
Rep. 5. 


In Appeal of Dickinson, 152 Mass. 184 25 N.E. 99, 9 L. R. A. 279, the 
court held that an investment of a fourth to a fifth of the trust estate in rail- 
road stock was improper, though made in good faith and after due inquiry. 
This decision was followed in Appeal of Davis, 183 Mass. 499, 67 N.E. 604, 
where that proportion was again held too large, in view of the risk of such 
investments. While these are cases involving the question of the making of 
investments rather than of the duty to change investments already made and 
approved, yet they show what is considered sound discretion in dealing with 
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railroad investments in a jurisdiction which approves that type of investment. 

In view of the rules announced by the court for the making of investments 
by the trustee, it seems that a much more liberal rule has been applied in the 
instant case where the question is one of the duty to change investments 
already made. 


R. WortH VAUGHAN. 


CoNSTITUTIONAL LAwW—COLLATERAL ATTACK ON A JUDGMENT OF ANOTHER 
STATE FoR Fraup.—In Schendel v. Chicago M. & St. P. Ry. Co., —— Minn. 
——, 210 N.W. 70, a special administrator sued the railroad company for 
damages caused by the death in Iowa of a switchman engaged in moving inter- 
state commerce. The railroad company pleaded in defense a judgment re- 
covered and paid in Iowa, the place of deceased’s residence. This Iowa judg- 
ment was recovered by an administrator appointed in Iowa, and substituted, 
on a petition by the widow, for the administrator orginally appointed by the 
Iowa court. In this Minnesota action the reply of the special administrator 
stated that the appointment of the substitute administrator in Iowa was secured 
by fraud and duress, and that the judgment was secured as a result of fraud 
and collusion between the railroad company and the special administrator after 
the widow had ordered the substitute administrator to discontinue the action. 
The court held that if the plaintiff could prove the facts of fraud alleged, she 
was entitled to relief and judgment in Minnesota, on the ground that the Iowa 
judgment could be collaterally attacked in Minnesota for such fraud. 

“A direct attack on a judicial proceeding is an attempt to avoid or correct 
it in some manner provided by law.” Vanfleet, Collateral Attack On Judicial 
Proceedings, Sec. 2. Thus, motions for new trials, writs of error, appeals, 
bills in equity to set judgments aside, equitable defenses where allowed by 
statute, and any other methods authorized by statutes to set aside or correct 
judgments constitute direct attacks on the judgments involved. “A collateral 
attack on a judicial proceeding is an attempt to avoid, defeat, or evade it, or 
to deny its force and effect in some manner not provided by law.” Ibid, 
Sec. 3. Thus, objecting to judgments offered in evidence in other proceedings 
on the ground that they contain judicial errors or were secured by fraud, or 
attacking judgments in any other ways not authorized by statutes constitute 
collateral attacks on the judgments involved. 

Article 4, Section 1, of the Constitution of the United States provides, 
“Full faith and credit shall be given in each state to the public acts, records, 
and judicial proceedings of every other state. And the Congress may by 
general laws prescribe the manner in which such acts, records, and proceed- 
ings shall be proved, and the effect thereof.” Section 905 of the United States 
Revised Statutes provides, “And the said records and judicial proceedings 
so authenticated, shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in the courts of the 
state from which they are taken.” 

Most attacks on judgments of foreign states are direct attacks in the form 
of equitable defenses to suits brought on the judgments, or suits in equity to 
enjoin the inforcement of judgments recovered in sister states. A large 
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majority of the courts hold that the above provisions do not prohibit such 
direct attacks on judgments of foreign states for fraud if the fraud involved 
is fraud of a kind that could be pleaded to avoid the judgment in a direct 
attack on the judgment in the state where it was rendered. Dunlap v. Cody, 
31 Ia. 260, Cohn, Baer & Berman v. Bromberg, 185 Ia. 298, 170 N.W. 478, 
Mottu v. Davis, 151 N. Car. 237, 65 S.E. 969, Coleman v. Howell, 131 N. Car. 
125, 42 S.E. 555, Bank of Chadron v. Anderson, 6 Wyom. 518, 48 Pac. 197, 
49 Pac. 406, 7 Wyom. 441, 53 Pac. 280, Peel v. Janway, 35 Ark. 331, 37 Am. 
St. Rep. 27. This rule seems to comply with the above quoted provisions of 
the United States Constitution and the Revised Statutes, as these provisions 
seem to require a judgment to receive only that degree of faith and credit 
in a court of a foreign state that it would receive in the state where it was 
rendered. The court said in Dunlap v Cody, supra, that if “the facts which 
would afford affirmative relief there (in Illinois where the judgment was 
rendered) do not constitute a defense to the judgment here, it follows that a 
judgment of a court in Illinois is entitled to greater faith in lowa than would 
be conceded to it in the court of the state where it was rendered. Such 
consideration to the judgments of a sister state, the constitution and acts of 
congress do not require.” The fraud which may be pleaded in a direct at- 
tack on a judgment in the same state where it was rendered must be collateral 
or extrinsic to the action. That is, it must be fraud in the means whereby 
the judgment was procured and not fraud in the cause of action or matters 
put in issue and presented for adjudication. Walliams v. Reed, 43 Cal. App. 
425, 185 Pac. 515, Zeitlin v. Zeitlin, 202 Mass. 205, 88 N.E. 762, 23 L. R. A. 
(N. S.) 569, Fears v. Riley, 148 Mo. 49, 49 S.W. 836. Perjury, forgery, or 
other fraud inherent in the cause of action cannot be pleaded in a direct at- 
tack on a judgment in the state where it was rendered, and so is never avail- 
able in a direct attack on the judgment in any other state. Riley v. Murray, 
8 Ind. 354, Parker v. Thompson, 25 Neb. 668, 41 N.W. 650, U. S. v. Throck- 
morton, 98 U. S. 61, 25 L. Ed. 93. 


A few courts have said that a judgment of a foreign state may not be 
attacked for any kind of fraud. Union Trust Co. v. Rochester & P. R. Co., 
29 Fed. 609, Mooney v. Hinds, 160 Mass. 469, 36 N.E. 484, McDonald v. Drew, 
64 N. H. 547, 15 Atl. 148, Smedes v. Ilsey, 68 Miss. 590, 10 So. 75, Warren v. 
Lush, 10 Mo. 102. The position of many of the courts so holding is based 
on the often quoted dictum in Hanley v. Donoghue, 116 U. S. 1, 6 S. Ct. Rep. 
242, 29 L. Ed. 535. In that case the court said, “Judgments when rendered 
in one state of the Union, when proved in the courts of another, differ from 
judgments recovered in a foreign country in no other respect than that of 
not being re-examinable upon the merits nor impeachab!e for fraud in obtain- 
ing them, if rendered by a court having jurisdiction of the cause and of the 
parties.” 


An examination of the cases in which courts have said that a judgment of a 
sister state cannot be attacked for any fraud shows that the greater part of 
the conflict of opinion on this point is apparent rather than real. Most of the 
courts which have made this broad negative statement were dealing with a fraud 
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which could not have been pleaded in a direct attack on the judgment in the 
state where it was rendered. This was the case in McDonald v. Drew, supra, 
a case involving fraudulent testimony of the plaintiff, and in Smedes v. Ilsey, 
supra, a suit on a note fraudulently transferred. The statement in Warren v. 
Lush, supra, that no fraud could be pleaded as a defense to a judgment re- 
covered in a foreign state was disaffirmed in Marx v. Fore, 51 Mo. 69, 11 
Am. Rep. 432, and the dictum in Hanley v. Donoghuc, supra, was disaffirmed 
in Andrews v. Andrews, 188 U. S. 14, 23 S. Ct. Rep. 237, 47 L. Ed. 266, and 
Cole v. Cunningham, 133 U. S. 107, 10 S. Ct. Rep. 269, 33 L. Ed. 538. 


An examination of the limited number of cases dealing with collateral at- 
_ tacks on judgments of foreign states reveals that most courts allow a foreiga 
judgment to be attacked collaterally for any fraud that could be pleaded in a 
direct attack upon the judgment involved. The court in the principal case 
states the rule as follows, “It is also the rule that, if in a sister state its 
judgments are subject to attack upon certain grounds, they are subject to 
collateral attack upon like grounds when sued on or set up as a defense in 
another state. In other words, if the judgment is not conclusive but open to 
direct attack where rendered, it is also open to collateral attack on the same 
ground, when brought forward as a defense or a cause of action in courts of 
a sister state.” Following this rule of collateral attack on judgments of foreign 
states, courts have sustained collateral attacks on foreign state judgments, and 
refused to give credit to such judgments in Frawley, Bundy, & Wilcox v. Penn. 
Casualty Co., 124 Fed. 259, (jurisdiction of a Pennsylvania corporation was 
gotten in Wisconsin by fraud of the plaintiff in having an agent appointed in 
Wisconsin ostensibly to receive payment of a premium but with the sole actual 
purpose of getting service on the corporation in Wisconsin), Clark v. Ogilvie, 
111 Ky. 181, 63 S.W. 429, (judgment based on the answer of a guardian made 
without authority, which was a fraud on the defendant), Wood v. Wood, 78 
Ky. 624, (judgment based on jurisdiction gotten by having the defendant haul 
a load of goods into Tennessee so that plaintiff could seize defendant’s horse 
and wagon under Tennessee law and get an execution judgment against them), 
Broussard v. Mason, 187 Mo. App. 281, 173 S.W. 698, (judgment recovered 
against a receiver who was prevented from making a defense as the same 
attorneys represented both the plaintiff and the receiver), and Hutchins v. 
Lockell, 39 Tex. 165, (judgment in a suit for specific performance of a judg- 
ment against certain land was not given credit in this action to try the title to 
the land because the deposit required to be deposited with the court in the spe- 
cific performance case was withdrawn before a final settlement of the case, and 
getting a judgment after that was a fraud upon the court). 


Some courts have said that a judgment of a foreign state may not be at- 
tacked collaterally for any fraud. Barnes v. Brownlee, 97 Kan. 517, 155 Pac. 
962, Wyoming Mfg. Co. v. Mohler, (Pa. St.) 17 Atl. 31 (not reported in 
official state reports), Alabama Great So. Ry. Co. v. Hill, 139 Ga. 224, 76 S.E. 
1001, 43 L. R. A. (N. S.) 236, Ann. Cas. 1914D, 996. In Alabama Great So. 
Ry. Co. v. Hill the facts were practically identical with those in the principal 
case. In the Hill case the widow of the deceased was suing in Georgia for 
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damages caused by the death of her husband in Alabama, and the defendant 
pleaded a judgment for such damages recovered and paid to the administrator 
in Alabama. The widow contended that that judgment was procured by the 
fraud and collusion of the administrator and the railroad company. The court 
refused to allow the judgment to be attacked collaterally in Georgia, and held 
that the widow’s remedy was to have the judgment set aside in the court where 
it was rendered. 

The rule followed in the principal case and by a majority of the courts that 
have dealt with this problem, which allows a judgment of a foreign state to be 
attacked collaterally for any fraud which could be pleaded in a direct attack 
upon that judgment in the state where it was rendered, seems to be the more 
desirable rule, as it is not attended with the inconveniences incident to going 
into a distant state to set aside a judgment, and it seems to comply with the 
full faith and credit provisions of the United States Constitution and Revised 
Statutes. 

Gen H. BELL. 


CoNnSsTITUTIONAL LAw—LocaL Option As APPLIED TO STATUTES CONDEMNING 
CattLeE HavinG Bovine TupercuLosis.—In the recent case of Fevold et al. v. 
Board of Supervisors of Webster County et al. —— la. , 210 N.W. 139 
the Supreme Court of Iowa held the following Iowa statute constitutional :— 
Section 2694, “Whenever seventy-five per cent of the owners of breeding 
cattle in any county operating under the county area pian shall have signed 
agreements with the department of agriculture, the department shall enroll 
the county under the accredited area plan.............. ” The statute 
iurther provides that when a county is enrolled under the accredited area plan 
the county supervisors shall, upon notice of insufficient state funds, levy a spe- 
cial tax on all the property of the county for the purpose of paying the in- 
owners in the county, not upon the will of the electors. The result is that a 
demnities for cattle killed, and the state commissioners of animal health shall 
proceed to test all the cattle in the county for bovine tuberculosis The 
statute is to go into effect upon the will of seventy-five per cent of the cattle 
class of people including non-residents as well as residents, minors as well 
as adults, have the power to determine whether a statute taxing all the property 
in the county and testing all the cattle in the county, with a certainty of 
condemning a percentage of such cattle, shall go into effect. This question was 
not raised or discussed in the above case. 

The principle of local option legislation, in which the legislature is permitted 
to submit laws to the vote of electors before they are to be effective has been 
firmly established in Wisconsin and other states. State ex rel. Van Alstine v. 
Frear, 142 Wis. 320, 125 N.W. 961, 20 Ann. Cas. 633. Such laws are regarded 
as going into effect upon a contingency determined by the electors or govern- 
mental tribunal dependent upon them. But that principle has never been ex- 
tended to uphold cases where a single person or class of persons by discretion 
controlled the contingency upon which a statute affecting the property of 
others should go into effect. Eubank v. City of Richmond, 226 U. S. 137, 33 
Sup. Ct. 76, 57 L. Ed. 156; Parks v. Wyandotte County, 61 Fed. 436; City of 
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Hutchinson v. Leimbach, 68 Kan. 37, 74 Pac. 598; Wyandotte County v. Abbott, 
52 Kan. 148, 34 Pac. 416; Owensboro etc. Railway Co. v. Todd, 91 Ky. 175, 
15 S.W. 56, 11 L. R. A. 285; Harrington v. Town of Plainview 27 Minn. 224, 
6 N.W. 777; Morton v. Holes, 17 N. D. 154, 115 N.W. 256; Winters v. Hughes, 
3 Utah 443, 24 Pac. 759; State ex rel. Nehrbass v. Harper, 162 Wis. 589, 156 
N.W. 941; Carey v. Ballard, 158 Wis. 251, 148 N.W. 1090; State v. Redman, 
134 Wis. 89, 114 N.W. 137. 

In all the above cases the courts held the involved statutes unconstitutional 
because the legislature delegated discretion to a single person, or limited class 
of persons, as to whether the law shall be effective. It is to be observed that 
where a law is to go into effect upon the approval of the electors, or of local 
governmental tribunals dependent upon electors, it is not as inconsistent with 
principles of democracy as where it is to go into effect upon the approval of 
a single person, or limited class of persons. 

In Harrington v. Town of Plainview, supra, the statute questioned gave to a 
majority of the resident taxpayers of a town, without regard to whether they 
were electors or not, power to bind the town by petition to issue its bonds to 
aid in the construction of a railroad. The court said, “It is not competent for 
the legislature to authorize any person or class of persons, other than electors, 
or officers chosen by electors, to determine for a town what action requiring 
local taxation it will take in a particular case....... It must be evident that 
if the legislature may vest the resident taxpayers with power to govern the 
corporate action in cases of this kind, it may in any and all other cases; may 
give to them the entire governing power over such corporation; and if it may 
vest the government in this class of persons, or in any class than that indicated 
by the constitution, there is no limitation or control over the legislature in its 
selection of the class which may govern.” In that case the petitions were to be 
by the only class of persons to be effected, the taxpayers. 

In Eubank v. City of Richmond, supra, an ordinance provided that two-thirds 
of the owners fronting on a street might petition for a building line, and the 
same should be established by the building commissioners. The court there 
said, “If it be said that in the instant case there is no such condition presented, 
we answer that there is control of the property of plaintiff by other owners 
of property exercised under the ordinance. This, as we have said, is the vice 
of the ordinance, and makes it, we think, an unreasonable exercise of the 
police power.” 

In Parks v. Wyandotte County, supra, the court held that a statute could 
not authorize a majority of the abutting owners on a road to require its repair 
or improvement, especially where the county was to be bonded for such expense. 
Accord are: City of Hutchinson v. Leimbach, 68 Kan. 37, 74 Pac. 598; 
Wyandotte County v. Abbott, 52 Kan. 148, 34 Pac. 416; and Morton v. Holes, 
17 N. D. 154, 115 N.W. 256. 

In Winters v. Hughes, supra, the court said, “If the legislature can clothe 
one hundred citizens with this power, it follows, as a legal and logical deduction, 
it can select a single individual, and clothe him with the same power, and the 
strange spectacle would be presented of courts, officers, and suitors becoming 
subject to the caprice of one man.” 
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in State ex rel. Nehrbass v. Harper, supra, the court held that the legislature 
could not delegate to property owners within a radius of three hundred feet, 
the power to determine whether a certain property owner can build a public 
garage on his property. Wasilewski v. Biedrzycki, 180 Wis. 633, 192 N.W. 
989 follows that decision. 

In Carey v. Ballard, supra, our court said, “Under our constitutional form 
of government the legislature cannot delegate legislative power to any officer 
or to any body of persons, individual or corporate, aside from the power to 
confer local legislative and administrative powers on county boards and 
municipal corporations.” In that case the statute provided that “any group 
of freeholders” in the county might by petition compel a town to levy a town 
tax and improve certain state highways within it. 

In State v. Redman, supra, the court declared a statute giving the purchaser 
of a lower berth the right to demand that the upper berth be closed or opened, 
was unconstitutional. The court said, “Had it been thought that there is a 
substantial reason why, in the public interest, an upper berth should be closed 
when unoccupied, in case of the lower one being in use, the law would have so 
provided in all cases, instead of leaving it to the mere dictation, whether 
springing from judgment, or whim, of each individual customer for a lower 
berth to control the upper one, in respect to the matter.” 

Under the above line of cases it would seem that the Iowa statute might still 
be held unconstitutional. The only distinction that can be made is that the cattle 
owners are not only petitioning to have the law go into effect, but at the same 
time they are contracting to have their own cattle tested. In fact Section 2694 
of the statute says, “Whenever seventy-five per cent .... shall have signed 
agreements...” It says nothing about petitions or voting. But the practical 
effect is the same, and it should make no difference that the petitions should take 
the form of contracts. The contracts of a few should not be able to establish «a 
tax on all, or to subject the property of others to condemnation, any more than 
the petitions of a few might. 

There is still another question involved here. The above cases must not be 
confused with those holding that a statute may be made contingent upon the 
consent of a certain person or class of persons so long as such consent is not 
binding, but is a mere condition precedent to the right of the local governmental 
tribunal to exercise its discretion on the matter. The courts generally hold that 
the legislature may require any reasonable condition precedent, before a loca! 
tribunal can exercise its power to declare a statute in force or to make a certain 
ordinance. Cases upholding this doctrine are :—Southern Pacific Railway Co. v. 
United States, 171 Fed. 360; United States v. Oregon Railway Co., 163 Fed 
640; Meyers v. Baker, 120 Ill. 567, 12 N.E. 79; State ex rel. Witter v. Forkner, 
94 Ia. 1, 62 N.W. 722; St. Paul Gaslight Co. v. Village of Sandstone, 73 
Minn. 225, 75 N.W. 1050; City of Des Moines v. Manhattan Oi! Co., 193 Ia. 
1096, 188 N.W. 921; Schulte v. Fitch, 162 Minn. 184, 202 N.W. 719; Black v. 
Commissioners of Buncombe County, 129 N. C. 121, 39 S.E. 818; Feek v. 
Township Board of Bloomingdale, 82 Mich. 393, 47 N.W. 37; Carpenter v. 
Cincinnati, 92 Ohio State 473, 111 N.E. 153; State v. Board, 77 Kan. 405, 144 
Pac. 241; City of Spokane v. Camp, 50 Wash. 554, 97 Pac. 770. 
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In Schulte v. Fitch, supra, the Minnesota law for the eradication of bovine 
tuberculosis in cattle was tested and held to be constitutional. In that case the 
court said, “That the petition initiating the proceedings in a county is to be made 
by cattle owners instead of by legal voters is not a delegation of legislative 
power to the cattle owners” since the final decision is in the discretion of the 
county board. In that case, however, the law merely authorized the board 
to act upon the petition of the cattle owners, and the board was not bound to do 
so. Our Wisconsin statute for the eradication of bovine tuberculosis is similar 
to the Minnesota statute in that respect. It is Sec. 94.07 of our statutes. 

But the Iowa statute says, “the board shall” and “the department shall enroll” 
etc. This seems to give the petitions a mandatory power on the board, rather 
than creating a mere condition precedent to the board’s action. In City of 
Des Moines v. Manhattan Oil Co., supra, under a statute providing that “Cities 
of the first class..... may (and upon petition of sixty per cent of the owners 
of the real estate in the district to be affected thereby shall) designate and 
establish by appropriate proceedings restricted residence districts within its 
limits” the court held that the word “shall” found in the clause is not mandatory 
upon the council, but is only directory or permissive. Consequently the 
statute was held to be constitutional. But the court did not discuss the fact that 
where a certain number of electors petitioned, the statute says that the council 
“may” act, but where sixty per cent of the owners petition the council “shall” 
act. The legislative intent could not have been the same for both words. 
However, the case of Thompson v. Board, 144 Cal. 283, 77 Pac. 951 is in accord 
with the above case. 

In the case of Henry v. Taylor, 57 Ia. 72, 10 N.W. 308 the court interpreted 
the word “shall” in a local option statute to be mandatory upon the board. The 
following cases also uphold the latter interpretation: Eubank v. City of Rich- 
mond, 226 U. S. 137, 33 Sup. Ct. 76, 57 L. Ed. 156; Parks v. Wyandotte 
County, 61 Fed. 436; City of Hutchinson v. Leimbach, 68 Kan. 37, 74 Pac. 
598; Wyandotte County v. Abbott, 52 Kan. 148, 34 Pac. 416; Owensboro etc. 
Railway Co. v. Todd, 91 Ky. 175, 5 S.W. 56, 11 L. R. A. 285; Harrington v. 
Town of Plainview, 27 Minn. 224, 6 N.W. 777; Morton v. Holes, 17 N. D. 154, 
115 N.W. 256; State ex rel. Nehrbass v. Harper, 162 Wis. 589, 156 N.W. 
941; Carey v. Ballard, 158 Wis. 251, 148 N.W. 1090; State v. Redman, 134 
Wis. 89, 114 N.W. 137. 

Etwin A. ANbRUS. 


Famity AUTOMOBILE DocTRINE—LIABILITY OF A SON FOR THE NEGLIGENCE 
oF HIS FATHER IN DrivinG HIS Son’s Car WITH THE Son’s ConseNnt.—In 
Turner v. Gackle, Minn. ——, 209 N.W. 626, the defendant kept a car 





for family and business purposes. His father had an interest in the business 
and also lived with the defendant. The father had a key to the car and seems 
to have had the use of it whenever he pleased. It was not clear from the 
evidence whether the defendant or his father was driving when the accident 
cccurred, but the court held the defendant regardless, applying the “family 
automobile” doctrine. 

The subject of the “family automobile” doctrine is fully discussed in 2 
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Wisconsin Law Review 123, and it is not meant to go into a detailed survey 
of the authorities here. However, the cases there discussed deal with the 
liability of the father for the negligence of the son in operating the father’s 
automobile. Here we have the reverse of this situation, namely, the liability 
of the son for the negligence of the father in operating the son’s automobile. 
The uniqueness of the situation perhaps deserves some comment. 

Had the father been authorized by the son in the particular instance to take 
the members of the son’s family riding, clearly the son could have been held 
liable, but liable on the doctrine of agency. In cases where the father authorizes 
the son to take other members of the family riding, the courts hold that the 
father is liable on the ground that the son is acting as the servant or agent of 
the father. There seems to be no apparent reason why the father could not 
likewise act as the agent of the son. However, the correct theory to support 
these cases on is that of agency and not on the “family purpose” doctrine. That 
some courts confusedly put such cases on the latter ground is indicated in 2 
Wisconsin Law Review 123, 125. The true application of the “family purpose” 
doctrine arises in cases where the car is kept by the father for family use, 
but thé son is using the car, not for any purpose or mission of the father, but 
for his own pleasure and convenience. It is hard to see how the relation of 
principal and agent or master and servant exists. If in the principal case, the 
father was not acting for any business or purpose of the son, but merely for 
his own pleasure and convenience, the case can not be supported on any theory 
of principal and agent or master and servant. If it can be upheld, it must be 
under the “family purpose” doctrine. Nearly all states, including Minnesota 
and Wisconsin, have repeatedly held that the automobile is not inherently or 
per se a dangerous machine so as to render its owner liable on that ground 
alone for injuries resulting from its use. Steffen v. McNaughton, 142 Wis. 49, 
124 N.W. 1016; Slater v. Advance Thresher Co., 97 Minn. 305, 107 N.W. 133. 
It is also held that mere relationship is not enough to make the father liable 
for the negligence of the son in driving the father’s car. Conversely, relationship 
alone should not make the son liable for the negligence of the father in driving 
the son’s car. Neither is a bailor liable for the negligence of the bailee in 
operating the car of the bailor. Mogle v. Scott, 144 Minn. 173, 174 N.W. 832. 
This leaves only the “family purpose” doctrine upon which to support the 
principal case. 

Minnesota has accepted the “family purpose” doctrine. The court seems to 
base its ruling on an agency theory, but nevertheless makes the father liable for 
the negligence of the son even though the son is using the car for his own 
pleasure. In Johnson v. Smith, 143 Minn. 350, 173 N.W. 675, at page 676, the 
court said, “This court stands committed to the rule that where the head of the 
family makes it his business to provide recreation and pleasure for the family 
and its several members, and to that end furnishes an automobile, he is res- 
ponsible for its negligent use by any one of the family having his permission 
to drive.’ The court then states that the same rule should apply where a 
single member of the family takes it and uses it for his own purpose. The 
court seems to hold that it is the business of the father to provide recreation 
and pleasure for the family, and if the son drives the car he is acting in the 
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furtherance of the father’s business even though the son is at the particular 
time using the car for his own pleasure and convenience. At page 677 of 
Johnson v. Smith, supra, the court says, “The reasons for fixing responsibility 
under the master and servant or the principal and agent rule seems clear 
enough where the family automobile is used for the pleasure or convenience of 
other members of the owner’s family than the driver, but appears to the writer 
somewhat doubtful when the driver, it may be an adult son or daughter, uses 
the car for his or her own purpose exclusively.” However, the court said 
that it was bound by the authority of previous cases holding to this doctrine, 
namely, Kayser v. Van Nest, 125 Minn. 277, 146 N.W. 1091, and Johnson v. 
Evans, 141 Minn. 356, 170 N.W. 220. Other Minnesota cases holding to the same 
rule are, Plasch v. Fass, 144 Minn. 44, 174 N.W. 438; Richardson v. Weiss, 
152 Minn. 391, 188 N.W. 1008; and Payne v. Leininger, 160 Minn. 75, 199 N.W. 
435. It seems clear, therefore, that Minnesota is confirmed in the “family 
purpose” doctrine. 


The question then arises whether or not this is a correct extension of the 
“family purpose” doctrine. The real reason underlying this doctrine is that 
the son is often impecunious, and one so unfortunate as to suffer an injury 
at his hands can collect little or nothing on a judgment. It is evident that 
this reasoning does not apply to the case of the father driving the son’s car 
any more than it would apply to the case of an ordinary bailee. Unless the 
courts wish to change the rule and make a bailor liable for the negligence of 
his bailee, it is hard to see why the son should be held liable for the negligence 
of his father to whom he has loaned his car. It would seem much more 
logical to place the father in the same position as an ordinary bailee. 


However, Judge Birdzell of the North Dakota Supreme Court, in a dis- 
senting opinion in a case where the court upheld the “family purpose” doctrine, 
said that if it is correct to hold the father liable for the negligence of the son 
under the “family purpose” doctrine, it would logically follow that the son 
should be held liable if he provides a car for his father’s use. Ulman v. 
Lindeman, 44 N. D. 36, 176 N.W. 25. 


The Wisconsin Supreme Court has refused to accept the “family purpose” 
doctrine, holding in Crossett v. Goelzer, 177 Wis. 455, 188 N.W. 677, that a 
father is not liable for the negligence of the son in driving the family auto- 
mobile for the son’s pleasure. See 2 Wisconsin Law Review 123. This 
was followed in two subsequent cases, namely, Geffert v. Kayser, 179 
Wis. 571, 192 N.W. 26, and in Papke v. Haerle, 189 Wis. 156, 207 N.W. 261. 
Hence, it is evident that had the principal case come before the Wisconsin 
Court, the defendant would not have been held liable. 

C. E. Fuerna. 


Bitts AND Notes—Ho.per 1n Due Course—Imputep Notice or DEfEcTS 
IN TITLE—UNIFORM NEGOTIABLE INSTRUMENTS LAw.—lIn First .National Bank 
of Le Sueur v. Bailey et al., —— N. D. ——, 210 N.W. 26, it was held that 
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the knowledge of the president-manager of a brokerage corporation, who, 
acting for it, sold a note to the plaintiff bank, of which he was also president, 
as to a defect in the title to the note, cannot be imputed to the bank. The 
Uniform Negotiable Instruments Law is in force in North Dakota. 


It is the general rule at common law and under the Negotiable Instruments 
Law, that one taking a negotiable instrument is chargeable with his agent’s 
knowledge of any defects in the title to such instrument. Hagen v. National 
German-American Bank, 105 Ga. 116, 31 S.E. 141; Baldwin v. Davis, 118 Ia. 
36, 91 N.W. 778; Louisa County Nat'l Bank v. Burr, 198 Ia. 4, 199 N.W. 359; 
Citizens’ Savings Bank v. Walden, 52 S.W. 953, 21 Ky. L. Rep. 739. The 
rule rests upon the presumption that the agent wiil, in good faith and in 
discharge of his duty, disclose such knowledge to his principal. There is 
respectable authority which declines to impute such knowledge when acquired 
outside the scope of the agency. Coleman et al. v. Shortsville Wheel Co., 257 
Fed. 591; Alsabrooks v. Bank of Sparta, 22 Ga. App. 693, 97 S.E. 111; 
Benton v. German-American National Bank, 122 Mo. 332, 26 S.W. 975. But 
the weight of authority favors the imputation of such knowledge, though ac- 
quired outside the scope of the agency, if it can be shown to be present to the 
mind of the agent while actually representing his principal in the transaction to 
which it pertains. State Bank of Morton v. Adams, 142 Minn. 63, 170 N.W. 
925; Title Guarantee & Trust Co. v. Pam, 232 N. Y. 441, 134 N.E. 525; 
Brothers ct al. vy. Bank of Kaukauna, 84 Wis. 381, 54 N.W. 786. Pinney, J., 
speaking for the court, at p. 395 of his opinion in Brothers v. Bank of 
Kaukauna, supra, lays down the rule as follows: “If the agent acquires his in- 
formation so recently as to make it incredible that he should have forgotten it, 
his principal wiil be bound, although not acquired while transacting the business 
of the principal.” The general rule does not extend, however, to situa- 
tions in which the knowledge of the agent is not actual, but exists by imputa- 
tion only. First National Bank vy. Loyhed, 28 Minn. 396, 10 N.W. 421; 
Guarantee & Trust Co. v. Pam, supra; Manufacturers’ National Bank of 
Racine v. Newell, 71 Wis. 309, 37 N.W. 420. 


But to the general rule, so stated, there exists the widely recognized ex- 
ception applied in the principal case. Where the agent’s interests in the 
particular transaction are adverse to those of his principal, the knowledge of 
the agent will not be imputed. Bank of Hartford v. McDonald, 107 Ark. 232, 
154 S.W. 512; Oklahoma Union State Bank of Shawnee v. First National 
Bank of Huntsville, 122 Ark. 612, 184 S.W. 411; Swanson v. First National 
Bank of Burlington, 74 Colo. 135, 219 Pac. 784; Holm v. Atlas National Bank, 
84 Fed. 119; Kean v. National City Bank, 294 Fed. 214 (in which the relevant 
authorities and the reasons underlying them are analyzed at length); Ohto 
Valley Banking & Trust Co. v. Citizens’ National Bank, 173 Ky. 640, 191 
S.W. 433; Owsley County Deposit Bank v. Burns, 196 Ky. 359, 244 S.W. 
755; Corcoran v. Snow Cattle Co., 151 Mass. 74, 23 N.E. 727; Kipp v. Welsh, 
141 Minn. 291, 170 N.W. 222; State v. Emery, 73 Okla. 36, 6 A. L. R. 234, 74 
Pac. 770; Dominion Trust Co. v. Hildner, 243 Pa. 253, 90 Atl. 69; First 
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National Bank of Birmingham vy. Fidelity Title & Trust Co., 251 Pa. 529, 97 
Atl. 75; Guaranty State Bank v. Bland, (Tex. Civ. App.), 189 S.W. 546; 
Russmissel v. White Oak Stave Co., 80 W. Va. 400, L. R. A. 1917F 453, 92 
S.E. 672; Farmers’ & Merchants’ State Bank v. Perry, 186 Wis. 93, 202 N.W. 
179. The reason for this exception is accurately stated by Thomas, J. in 
Owsley County Deposit Bank v. Burns, supra, at p. 361: “The general rule 
that knowledge possessed by an agent will be presumed to be possessed by 
his principal is bottomed upon the presumption that the agent will do his 
duty toward his principal and impart to the latter the knowledge of the former ; 
but that presumption has no sound basis when the transaction relates to per- 
sonal matters of the agent and where his interests are adverse to those of his 
principal.” 


This exception, however, is not applicable when the interested agent acts 
as the sole represenative of his principal in the particular transaction to which 
his knowledge relates. In such case the agent’s knowledge is imputed. First 
National Bank of Athens v. Laughlin, 209 Ala. 349, 96 So. 206; Kean v. 
National City Bank, supra; Brobston v. Penniman, 97 Ga. 527, 25 S.E. 350; 
State Bank of Morton v. Adams, supra; Commercial Bank & Trust Co. v. 
Hauf, 32 Wyo. 127, 230 Pac. 539 (presenting an able survey of the authorities). 
“The test is,” says Burke, J. at p. 28 in the principal case, “that, if the bank 
official is acting for the bank, his knowledge of the infirmity of the paper 
will be presumed to be the knowledge of the bank.” Nor is the exception 
applicable where the interested agent is one of several officers or agents, 
acting jointly in behalf of a common principal. Leduc v. Moore, 111 N. C. 
516, 15 S.E. 888. 


In Knott v. Tidyman, 86 Wis. 164, 56 N.W. 632; Paulson v. Boyd, 137 Wis. 
241, 118 N.W. 841; Union Investment Co. v. Epley, 164 Wis. 438, 160 N.W. 
175; Behnke v. Kroening and wife, 174 Wis. 224, 182 N.W. 837 and in 
Pulaski State Bank v. Kadziszak, 180 Wis. 218, 192 N.W. 987, the knowledge 
of seemingly interested agents was imputed to their principals without express 
consideration of the effect to be given the adverse interests of the agents. The 
explanation of these cases seems to rest in the fact that in each case it ex- 
pressly appeared, or might have been fairly implied, that the interested agent 
was acting as the sole representative of his principal in the transaction. The 
significance of a possible contrary interpretation of any of these cases is 
lessened by the decision in Farmers’ and Merchants’ State Bank v. Perry, 
supra, where the question was expressly considered and resolved in accord 
with the principal case. 


Section 56 of the Uniform Negotiable Instruments Law (Wis. St. 1925, 
section 116.61) provides as follows: “To constitute notice of an infirmity in 
the instrument or defect in the title of the person negotiating the same, the 
person to whom it is negotiated must have had actual knowledge of the in- 
firmity or defect, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith.” A literal interpretation and application 
of this section would seem necessarily to nullify the effect of imputed notice 






































NOTES—RECENT CASES 125 


as to one otherwise entitied to be treated as a holder in due course; yet of the 
many decisions above cited in which the common-law rule imputing notice was 
applied and which were handed down in jurisdictions where the Uniform 
Negotiable Instruments Law has been adopted, not one recognizes, nor con- 
templates, an incompatibility between the section quoted and the common law. 
The apparent explanation of this attitude on the part of the courts is found 
in McCarty v. Kepreta, 24 N. D. 395, 48 L. R. A. (N. S.) 65, Ann. Cas. 
1915A 834, 139 N.W. 992, where the court says at p. 405: “ ... the act 
necessarily must be construed with statutory provisions or general laws 
regulating the relationship of the parties .... And here the law governing 
notice imputed or presumed as between the payee and the president or director 
of the bank as indorsee of its paper must be considered with the statute as to 
negotitble instruments. The statute defines negotiable instruments, and also 
define: the rights of this holder governed by the negotiable instruments act, 
unless the law governing relations of bank and bank president prevent the 
plaint:$ from being a holder in due course under the act.” 


This summary disposition of the unambiguous and unqualified language of 
section 56 may well be justified in the case of notice imputed to corporations, 
which, being ideal artificial bodies, can act and have knowledge only through 
their agents. It would seem that actual notice to the agent of a corporation 
is actual knowledge to the corporation, if it may be said to possess knowledge 
at all. The same explanation does not, however, obtain in the case of partner- 
ships, nor of individuals. The Uniform Partnership Act, following the 
weight of authority at common law, has repudiated the entity theory of 
partnership, and as each of the several partners is capable of acquiring and 
possessing knowledge, the knowledge of an agent who is not a partner can 
scarcely be held to be the actual knowledge of the partnership within the ap- 
parent meaning of section 56. The case of an individual is even clearer. As 
every individual is capable of acquiring and possessing knowledge without re- 
sort to agency, it seems to be deliberate disregard of the true significance of 
the statute to hold the knowledge of an agent to be the actual knowledge of his 
individual principal in the absence of express proof of its transmission. 


Rocer R. Tuttrvup. 


CovENANTS RUNNING WitH LAND—RESTRICTIVE COoVENANTS—RUNNING OF 
Burven.—In Smith v. Gulf Refining Co., 134 S.E. 446, —— Ga. ——, plaintiff 
had leased certain land from a town for a period of 25 years. He erected 
on this land a building and other equipment for the purpose of handling the 
products of the Standard Oil Company, and for a time, he sold their products 
at retail. Subsequently he sold the building and equipment to J. F. Posey 
and transferred the lease to him. The instrument conveying the premises 
contained a stipulation to the effect that Posey was to use the Standard Oil 
Company gas and oil “as long as plaintiff acts as agent for said company and 
the prices of same are in accord with other gasoline and oils.” 
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About a year later, Posey conveyed the building and transferred the lease 
to the defendant. The defendant company began removing the tanks of the 
Standard Oil Company, which were on the premises, and replacing them with 
tanks of their own, and ceased to use the products of the Standard Oil Com- 
pany. Plaintiff, who is still the agent of the Standard Oil Company, instituted 
this action in equity, wherein he seeks cancellation of the deed and an injunc- 
tion restraining the defendant from removing the tanks and from putting in 
tanks of their own, and from selling on the premises products other than those 
of the Standard Oil Company. 


The court held, reversing a decision of the lower court, that the covenant 
was a real covenant that runs with the land, and granted the relief prayed 
for. The court said, “Covenants, in order to run with the land, must relate 
to the interest or estate so that their performance or nonperformance will 
affect the quality, value, or mode of enjoyment of the estate... . In our 
opinion, it relates directly to the interest in the property conveyed and the 
mode of enjoyment of the estate.” 


It does not appear from the statement of the case that the defendant had 
notice of the covenant between plaintiff and Posey. The court is, therefore, 
undoubtedly correct in holding that the defendant is liable on this covenant 
only if it is a covenant that runs with the land. But is it? 


Only real covenants are said to run with the land. Personal covenants do 
not run. They are binding only upon the immediate parties. The distinction 
between real and personal covenants is always a question of great difficulty 
and has given rise to numerous conflicting decisions and much confusion. 


Upon a review of the cases, there would seem to be three objections to 
the rule of the court in the principal case. First, this is not the kind of a 
covenant that will run with the land. It does not affect the physical character 
of the land, as in Norcross v. James, 140 Mass. 188, 2 N.E. 946, nor does it 
affect the financial value of the land either directly or indirectly. Frye v. 
Partridge, 82 Ill. 267; Hodge v. Sloan, 107 N. Y. 244, 17 N.E. 335. 


The restriction sought to be enforced is not that the land be used only for 
a gas station, for the defendant intends to continue the use of the land for 
such a purpose. The covenant that plaintiff seeks to enforce is that Posey 
purchase a certain kind of gas from plaintiff as long as his prices remain the 
same as those of other dealers. It is difficult to see how such a covenant 
can affect the “quality, value, or mode of enjoyment” of the land in any way. 
It is merely an agreement to purchase a certain kind of personal property, 
and such agreements are uniformly held to be personal covenants that do not 
run with the land. California Packing Corporation yv. Grove, 51 Cal. App. 
253, 196 Pac. 891. 


The plaintiff was a lessee for a term of years. He transferred all his 
interest in the land to Posey, thereby leaving to himself no interest whatever 
in the land. There is nothing in the case to show that he owned any other 
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land in the vicinity. The only possible way that the plaintiff could receive 
any benefit from the covenant was through increased profits in the sale of the 
products of the Standard Oil Company, and not from his relation to the 
land. 


This raises the second objection to the rule of the court. The rule followed 
by the great majority of the courts, is that the covenantee, with whom an 
agreement is made concerning the use of land, may enforce it only if he 
retains some interest in the land conveyed, or owns other land in the vicinity 
which he intends to benefit by reason of the restriction. St. Stephen’s Church 
v. Church of Transfiguration, 114 N. Y. S. 623, 130 App. Div. 166; Los Angles 
University v. Swarth, 107 Fed. 798, 46 C. C. A. 647; Dana v. Wentworth, 111 
Mass. 291; Formby v. Barker, (1903) 2 Ch. 539. 


A contrary view, in line with the holding in the principle case, is adopted 
in Van Sant v. Rose, 266 Ill. 401, 103 N.E. 194, in which case it is held that 
a grantor who conveys land in fee with restrictions as to its use, may enforce 
the restrictions though he owns no other land in the neighborhood. This view 
is severely criticised in 9 ILLtNors LAw Review 58; 27 Harvarp Law REvIEWw 
493; 16 Micuican Law Review 97. 


Van Sant v. Rose, supra, is practically the only case holding that the burden 
of a restrictive covenant will run with the land even though the covenantee 
owns no other land which could be benefited thereby. In the vast majority of 
cases, the covenantee is permitted to enforce the covenant only when he either 
retains some interest in the land conveyed or expressly or impliedly intends 
to benefit some other land in the vicinity. Berryman v. Hotel Savoy Co., 160 
Cal. 559, 117 Pac. 677; Cole v. Seamonds, 87 W. Va. 19, 104 S.E. 747. 


On principle, there would seem to be no doubt of the soundness of the 
majority view. A covenant that runs with the land creates a sort of quasi- 
easement which is binding on all subsequent owners of the land. The whole 
theory is based upon the relationship of dominancy and serviency. If the 
covenantee owns no other land and if the relationship of landlord and tenant 
is lacking, it would seem that the covenant could only be of benefit to the 
covenantee personally. If that is true, it should be held to be a personal 
covenant and not a covenant that runs with the land. 


The third objection is that the rule of the court is inconsistent with the 
spirit of the cases holding that, “new and unusual incidents cannot be at- 
tached to land either by way of benefit or burden”, Norcross v. James, supra, 
and is contra to the cases which hold that, except as between landlord and 
tenant, the burden of a covenant will not run with the land at law, Austerberry 
v. Oldham, L. R. 29 Ch. 750, nor in equity where affirmative action is required. 
Haywood vy. Brunswick Building Society, L. R. 8 Q. B. D. 403; Miller v. 
Clary, 210 N. Y. 127, 103 N.E. 1114. For a discussion pf this point see 2 
Wisconsin Law Review 40. 


In Wisconsin, the supreme court has gone a long way in enforcing re- 
strictive covenants. Boyden v. Roberts, 131 Wis. 659, 111 N.W. 701; Huntley 
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v. Stanchfield, 168 Wis. 119, 169 N.W. 276, 174 Wis. 565, 183 N.W. 984. 
Our court does not seem to favor the doctrine of Miller v. Clary, ‘supra. 
See Wooliscroft v. Norton, 15 Wis. 198. However, the point has never been 
raised in this state as to whether a covenant can run with the land so as to be 
enforceable by the covenantee, though he retains no interest in the land 
conveyed and owns no other property in the vicinity. In view of the state 
of the authorities elsewhere, it is extremely doubtful if the rule in the principle 
case would be followed in Wisconsin. 
Rosert E. SHER. 





